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LAWYER'S  DUTY  OF  DISCLOSURE 


THURSDAY,  APRIL  28,  1983 

U.S.  Senate, 
Subcommittee  on  Criminal  Law, 

Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  9:34  a.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Arlen  Specter  presid- 
ing. 

Present:  Senators  Specter  and  Thurmond. 

Staff  present:  Mary  Louise  Westmoreland,  counsel.  Subcommit- 
tee on  Juvenile  Justice. 

OPENING  STATEMENT  OF  HON.  ARLEN  SPECTER,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  PENNSYLVANIA 

Senator  Specter.  Good  morning,  ladies  and  gentlemen.  We  will 
begin  this  hearing  on  S.  485,  entitled  the  Lawyer's  Duty  of  Disclo- 
sure Act.  This  legislation  was  introduced  as  a  result  of  action  taken 
by  the  American  Bar  Association  House  of  Delegates  following  the 
report  of  the  Kutak  Commission. 

The  issue  of  lawyers'  obligation  for  disclosure  has  been  subject 
for  some  analysis  and  controversy  for  long  periods  of  time,  perhaps 
coming  to  a  head  with  the  Watergate  incidents.  In  1977,  the  Ameri- 
can Bar  Association  commissioned  a  group  of  its  members — a  very 
distinguished  commission  headed  by  Mr.  Kutak — which  concluded 
that  under  certain  circumstances  a  lawyer  should  have  the  alterna- 
tive of  disclosing  his  client's  intention  to  commit  an  offense. 

The  house  of  delegates  amended  the  recommendations  of  the 
Kutak  Commission  and  concluded  that  a  lawyer  should  be  prohibit- 
ed from  disclosing  any  information  revealed  to  him  by  his  client 
unless  it  involved  a  possibility  of  bodily  injury. 

This  bill,  S.  485  would  mandate  disclosure  by  a  lawyer  where  a 
lawyer  learns  that  his  client  intends  to  commit  a  crime  or  a  fraud 
or  where  a  lawyer  learns  that  his  services  have  been  used  by  a 
client  to  further  a  clients'  criminal  or  fraudulent  scheme. 

The  thought  behind  S.  485  is  that  a  lawyer  should  have  an  abso- 
lute obligation  not  to  disclose  anything  revealed  to  him  by  a  client 
concerning  the  client's  prior  conduct.  Similarly  it  is  plain  that  a 
lawyer  cannot  join  with  a  client  on  planning  future  criminal  con- 
duct or  provide  counsel  on  how  to  commit  a  crime  in  the  future. 

Obviously,  this  bill  is  not  intended  to  be  the  last  word  on  the  sub- 
ject, but  instead  to  be  a  starting  point.  These  hearings  today  are  to 
provide  an  opportunity  for  a  variety  of  witnesses  to  step  forward  to 
express  their  views  on  S.  485  or  on  the  problem  in  general,  so  that 

(1) 


we  can  have  elaboration  on  this  important  subject  and  perhaps 
find  some  Setter  resolution  of  the  very  difficult  problems  that  un- 
derlie this  situation. 
[The  text  of  S.  485  follows:] 


n 


98th  congress  Q       >|  O  C^ 

1st  Session  ^^      ^r^S«3 


To  amend  title  18,  United  States  Code. 


m  THE  SENATE  OF  THE  UNITED  STATES 

February  16  (legislative  day,  February  14),  1983 

Mr.  Specter  introduced  the  following  bill;  which  was  read  twice  and  referred  to 

the  Committee  on  the  Judiciary 


A  BILL 

To  amend  title  18,  United  States  Code. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Lawyer's  Duty  of  Disclo- 

4  sure  Act  of  1983". 

5  Sec.  2.  Chapter  63  of  title  18,  United  States  Code,  is 

6  amended  by  inserting  immediately  following  section  1343  the 

7  following  new  section: 

8  "Sec.  1344.  An  attorney— 

9  "(a)(1)  who  has  in  the  course  of  representing  a 

10  client  placed  in  any  post  office  or  authorized  depository 

11  for  mail  documents  that  the  attorney  prepared  or  any 

12  other  matter  or  thing  whatever  to  be  sent  or  delivered 
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1  that  could  enable  or  assist  the  client  to  commit  a  crimi- 

2  nal  or  fraudulent  act,  or 

3  "(2)  who  has  prepared  documents  for  or  who  has 

4  otherwise  been  instrumental  in  assisting  a  cUent  who 

5  has  placed  in  any  post  office  or  authorized  depository 

6  for  mail  any  matter  or  thing  whatever  to  be  sent  or 

7  delivered  in   furtherance   of  a   criminal   or   fraudulent 

8  scheme,  and  who 

9  "(b)(1)  upon  discovering  that  his  client  intends  to 

10  commit   a   criminal    or   fraudulent   act   fails    to   make 

11  timely  disclosure  to  Federal  law  enforcement  authori- 

12  ties  of  such  intended  conduct  in  order  to  prevent  such 

13  conduct,  or 

14  "(2)  upon  discovering  that  his  client  has  commit- 

15  ted  a  criminal  or  fraudulent  act  fails  to  make  timely 

16  disclosure  to  Federal  law  enforcement  authorities  of  his 

17  knowledge  regarding  such  conduct  in  order  to  mitigate 

18  the  consequences  of  his  client's  criminal  or  fraudulent 

19  act  in  the  furtherance  of  which  the  attorney's  services 

20  were  used,  shall  be  fined  not  more  than  $5,000  or  im- 

21  prisoned  not  more  than  one  year  or  both.". 


Senator  Specter.  We  will  proceed  at  this  time  to  our  first  wit- 
nesses, Mr.  Daniel  Goelzer,  General  Counsel  of  the  Securities  and 
Exchange  Commission,  and  Mr.  Paul  Gonson,  Solicitor  to  the  Secu- 
rities and  Exchange  Commission. 

We  welcome  you  here,  gentlemen.  We  very  much  appreciate  the 
submission  of  your  statement  which  has  been  already  submitted.  It 
will  be  made  a  part  of  the  record  in  full,  and  our  practice  is  to  re- 
quest that  you  summarize  the  statement  so  we  can  have  the  maxi- 
mum amount  of  time  for  questions. 

STATEMENT  OF  DANIEL  L.  GOELZER,  GENERAL  COUNSEL,  SECU- 
RITIES AND  EXCHANGE  COMMISSION,  AND  PAUL  GONSON,  SO- 
LICITOR, SECURITIES  AND  EXCHANGE  COMMISSION,  ACCOM- 
PANIED BY  LINDA  FIENBERG,  ASSOCIATE  GENERAL  COUNSEL, 
SECURITIES  AND  EXCHANGE  COMMISSION 

Mr.  Goelzer.  Thank  you,  Senator  Specter.  I  am  Dan  Goelzer,  the 
General  Counsel  of  the  SEC.  To  my  right  is  Paul  Gonson,  the  Com- 
mission's Solicitor,  and  to  my  left  is  Linda  Fienberg,  Associate  Gen- 
eral Counsel  of  the  Commission. 

As  you  know,  we  have  submitted  a  rather  extensive  written 
statement,  and  if  I  could,  I  have  a  brief  oral  statement  which 
simply  addresses  some  of  the  issues  in  the  proposed  bill. 

Senator  Specter.  Please  proceed. 

Mr.  Goelzer.  I  appreciate  the  opportunity  to  testify  on  S.  485, 
the  proposed  Lawyer's  Duty  of  Disclosure  Act  of  1983.  The  bill 
would  amend  the  mail  fraud  statute  to  make  it  a  Federal  crime  for 
a  lawyer  who  learns  that  his  client  intends  to  commit  or  who 
learns  that,  through  his  services,  he  has  assisted  a  client  in  com- 
mitting a  criminal  or  fraudulent  act,  to  withhold  from  Federal  law 
enforcement  agencies  knowledge  of  the  client's  misconduct. 

The  introduction  of  the  bill  followed  the  adoption  by  the  ABA 
House  of  Delegates  of  proposed  model  rules  of  professional  conduct 
which  would  prohibit  lawyers  from  disclosing,  in  most  circum- 
stances, confidential  information  concerning  their  client's  plans  to 
engage  in  fraudulent  or  illegal  conduct. 

The  Commission  has  a  significant  interest  in  the  proposed  legis- 
lation. Lawyers  advise  clients  on  a  wide  range  of  Federal  securities 
law  issues,  and  thus  play  a  pivotal  role  in  implementing  these 
laws. 

Indeed,  because  it  is  almost  always  necessary  to  secure  a  law- 
yer's opinion  in  connection  with  raising  money  in  a  securities  offer- 
ing, it  has  been  said  that  lawyers  hold  the  passkeys  to  the  securi- 
ties markets.  Consequently,  unscrupulous  lawyers  can  inflict  severe 
harm  in  this  area  of  commerce. 

For  these  reasons,  the  Commission  has  been  concerned  with  the 
issue  of  lawyers'  duties  almost  since  its  inception.  For  example,  the 
Commission  has  brought  injunctive  actions  against  lawyers  who  aid 
and  abet  their  clients  in  violating  the  securities  laws,  and  occasion- 
ally has  recommended,  through  prosecutorial  authorities,  the  insti- 
tution of  criminal  actions  against  lawyers. 

Senator  Specter.  Have  there  been  many  such  criminal  prosecu- 
tions brought  as  a  result  of  recommendations  by  the  SEC? 


Mr.  GoELZER.  I  believe  that  there  have  been  very  few,  Senator 
Specter.  I  do  not  know  if  either  of  my  colleagues  are  aware  of  any 
specific  ones. 

Senator  Specter.  The  committee  would  be  interested  to  know  the 
details  on  any  such  prosecutions  and  their  results.  Are  you  aware 
of  any  prosecutions  which  have  been  brought? 

Ms.  Fienberg.  Yes,  I  am. 

Senator  Specter.  What  was  the  case,  Ms.  Fienberg? 

Ms.  Fienberg.  There  was  one  that  resulted  after  a  lawyer  was 
found  liable  for  violation  of  the  antifraud  provisions  in  a  case  that 
was  instituted  in  California. 

First,  he  was  found  to  be  civilly  liable  for  fraud  in  a  case  that  the 
Commission  brought  in  California.  Following  that,  he  pled  guilty  to 
a  misdemeanor  for  violation  of  section  10(b)  of  the  1934  act. 

Senator  Specter.  Do  you  recollect  the  underlying  facts  of  that 
matter? 

Ms.  Fienberg.  I  do  not,  offhand,  but  we  could  certainly  furnish 
to  you  the  information  about  it.  There  have  been  a  couple  of  other 
instances  where  the  Commission  has  either  made  a  referral  to  the 
Department  of  Justice  or  has  given  access  to  its  files  to  the  Depart- 
ment and  the  Department  on  its  own  has  determined  to  bring  a 
criminal  action,  and  we  could  supply  that  information  to  you. 

Senator  Specter.  We  would  very  much  appreciate  it;  thank  you. 

You  may  proceed,  Mr.  Goelzer. 

Mr.  Goelzer.  Thank  you.  In  addition  to  these  injunctive  actions 
and  criminal  referrals,  the  Commission  early  in  its  history  promul- 
gated rule  2(e),  which  authorizes  the  agency  to  suspend  or  bar  from 
practice  before  it  professionals,  including  lawyers,  who  engage  in 
certain  forms  of  misconduct. 

Senator  Specter.  What  kinds  of  misconduct  does  2(e)  compre- 
hend? 

Mr.  Goelzer.  Unethical  or  improper  professional  conduct  or  will- 
ful violations  of  the  Federal  securities  laws  in  the  course  of  prac- 
tice before  the  SEC.  A  lawyer  could  also  be  automatically  suspend- 
ed if  he  has  been  found  in  a  judicial  proceeding  or 

Senator  Specter.  How  many  lawyers  have  been  suspended  under 
that  rule  in  the  last  decade? 

Mr.  Goelzer.  About  100  since  the  Commission's  inception.  I 
would  think  that  the  majority  of  those  proceedings  were  in  the  last 
10  years,  although  I  could  not  give  the  exact  figure.  But  the  largest 
number  would  have  been  in  the  last  decade.  We  can  supply  that, 
also,  for  the  record. 

Senator  Specter.  Well,  what  kind  of  cases  were  they  which  led  to 
the  suspension  of  the  right  to  practice  before  the  SEC? 

Mr.  Goelzer.  I  would  suspect  that  the  majority  are  cases  in 
which  the  lawyer  was  enjoined  in  a  Commission  injunctive  action 
for  having  aided  and  abetted  the  client  in  violating  the  Federal  se- 
curities laws. 

Senator  Specter.  Can  you  give  me  an  example  of  an  illustrative 
case? 

Mr.  Goelzer.  The  case  that  we  cited  in  our  prepared  statement, 
and  probably  the  most  well  known,  was  an  injunction  action  in 
court  and  not  a  rule  2(e)  proceeding  the  National  Student  Market- 
ing case.  There  the  lawyers  learned  at  the  closing  of  a  merger 


transaction  that  inaccurate  financial  statements  had  been  dissemi- 
nated in  a  proxy  statement.  Nonetheless,  the  closing  proceeded. 

Senator  Specter.  Financial  statements  were  inaccurate? 

Mr.  GoELZER.  That  is  correct.  The  closing  proceeded,  with  the 
lawyers'  acquiescence  and  participation,  and  the  Commission  ulti- 
mately brought  an  injunctive  action  against  the  lawyers  and  a 
number  of  other  people  involved  in  the  transaction  for  violations  of 
the  antifraud  provisions. 

Senator  Specter.  And  the  result  was  that  the  injunctive  action 
was  successful? 

Mr.  GoELZER.  That  is  correct.  Some  of  the  lawyers  consented  to 
injunctive  relief,  without  admitting  or  denying  the  allegations  in 
the  Commission's  complaint,  and  others  were  found  after  trial  to 
have  aided  and  abetted  their  clients'  fraud. 

Senator  Specter.  Was  there  any  criminal  prosecution  which  re- 
sulted from  that? 

Mr.  GoELZER.  Not  involving  the  lawyers.  There  was  criminal 
prosecution  of  others  involved  in  the  National  Student  Marketing 
case. 

Senator  Specter.  Did  the  lawyers'  conduct  in  that  case  constitute 
a  crime,  in  your  opinion? 

Mr.  GoELZER.  That  is  a  difficult  question.  Virtually  any  willful 
violation  of  the  securities  laws  could  be  prosecuted  as  a  crime.  I 
think  it  was  the  feeling  of  the  Commission  in  that  case  that  the 
injunctive  action  was  an  adequate  sanction  for  what  had  gone  on. 
But,  theoretically,  a  criminal  action  could  have  been  brought,  yes. 

Senator  Specter.  What  would  your  thinking  have  been  if  the 
lawyers  had  withdrawn  from  representation  in  that  case  as  soon  as 
they  found  out  that  there  were  misrepresentations  in  the  financial 
statements,  but  had  said  nothing,  allowing  the  client  to  go  forward 
with  the  closing 

Mr.  GoELZER.  Well,  I  think.  Senator,  in  that  particular  kind  of 
case,  withdrawing  from  representation  would  have  stopped  the 
transaction  because  there  were  other  lawyers  involved. 

I  think  the  lawyers  learned  of  the  problem  at  the  closing,  at  the 
time  when  the  transaction  was  to  be  completed.  Under  the  circum- 
stances, I  do  not  think  it  would  have  been  possible  to  have  with- 
drawn without  blowing  the  transaction  off  the  track. 

Of  course,  in  other  kinds  of  circumstances,  that  would  not  neces- 
sarily be  the  case.  It  would  not  necessarily  come  to  the  attention  of 
the  other  parties  that  the  lawyer  involved  had  withdrawn. 

Senator  Specter.  Well,  assume  the  lawyer  could  have  withdrawn 
without  throwing  the  transaction  off  the  tracks,  but  instead  re- 
mained silent  and  set  the  stage  for  the  transaction  to  proceed  to 
completion.  Would  that  lawyer  have  violated  your  rule  2(e)? 

Mr.  Goelzer.  Well,  our  rule  2(e)  does  not  have  any  independent, 
substantive  content.  The  question  would  be  whether  he  had  aided 
and  abetted  a  violation  of  the  Federal  securities  laws  or  engaged  in 
improper  professional  practice.  If  so,  we  could  proceed  against  him 
under  rule  2(e). 

Senator  Specter.  Would  that  conduct  have  constituted  aiding 
and  abetting  and  a  violation  of  the  securities  laws? 
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Mr.  GoELZER.  Unless  there  was  some  duty  outside  of  the  Federal 
securities  laws  to  make  disclosure  or  to  take  some  sort  of  action, 
simple  inaction  does  not  usually  constitute  aiding  and  abetting. 

Senator  Specter.  Well,  if  you  have  the  lawyers  who  have  pre- 
pared the  files  and  have  set  the  stage  for  the  conclusion  of  the 
transaction,  there  is  certainly  a  contribution  up  to  that  point.  Then 
they  find  out  that  there  is  misrepresentation  and  they  withdraw 
from  the  case,  but  leave  all  their  papers  with  the  client. 

Is  it  your  judgment  that  that  would  not  constitute  aiding  and 
abetting? 

Mr.  GoELZER.  Well,  if  they  had  rendered  substantial  assistance  to 
the  transaction  and  knew  that  it  was  wrongful,  that,  I  think,  would 
meet  the  test  of  aiding  and  abetting. 

Senator  Specter.  Well,  the  key  point  is  that  they  do  not  find  out 
that  it  is  wrongful  until  late  in  the  proceeding,  and  at  that  stage 
the  issue  would  be  whether  they  are  acting  improperly  if  they 
withdraw  but,  by  withdrawing,  know  that  their  handiwork  is  en- 
abling the  client  to  go  forward  and  complete  the  perpetration  of 
the  fraud. 

Mr.  GoELZER.  I  think  all  I  can  say  is  that  I  am  not  aware  of  a 
case  under  aiding  and  abetting  law  that  would  say  that  what  you 
have  described  constituted  aiding  and  abetting.  I  do  not  know  if 
either  of  my  colleagues  are  aware  of  a  case  or  have  anything  to  add 
to  that. 

Mr.  GoNSON.  Senator  Specter,  I  think  that  the  logic  of  the  opin- 
ion of  Judge  Parker  in  the  National  Student  Marketing  case,  in 
which  he  said  the  lawyers  had  a  duty  to  speak  out 

Senator  Specter.  Excuse  me.  Our  distinguished  chairman  has 
just  arrived.  Senator  Thurmond. 

The  Chairman.  Mr.  Chairman,  I  have  some  other  commitments 
that  conflict  with  this  meeting,  but  if  you  feel  the  need  for  me  at 
any  time,  just  send  for  me. 

Senator  Specter.  Well,  thank  you  very  much,  Mr.  Chairman.  We 
very  much  appreciate  your  joining  us  for  the  moment. 

Excuse  me. 

Mr.  GoNSON.  Surely.  Senator,  I  was  stating  that  Judge  Parker's 
decision  in  the  SEC's  National  Student  Marketing  case  said  that 
the  lawyers,  at  the  closing,  had  a  duty  to  speak  out  about  the  infor- 
mation they  had  learned  with  respect  to  the  significant  errors  in 
the  financial  statements. 

I  suppose  the  logic  of  that  statement  suggests  that  if  the  lawyers 
simply  withdrew  from  the  representation,  they  would  then  still 
have  not  spoken  out;  they  would  not  have  observed  adequately  the 
fiduciary  duty  that  the  judge  believed  that  they  owed  to  their 
client. 

So,  I  would  assume  that  resignation  in  the  context  of  that  case 
probably  would  not  have  been  sufficient. 

Senator  Specter.  So  your  conclusion,  Mr.  Gonson,  would  be  that 
there  is  a  duty  to  speak  out,  having  brought  the  transaction  to  a 
very  substantial  stage  of  preparation,  and  that  the  failure  to  speak 
out,  in  the  context  where  a  lawyer  merely  withdraws,  would  consti- 
tute aiding  and  abetting  under  th-?  securities  laws? 

Mr.  Gonson.  I  believe  that  it  could  in  the  context  of  a  case  like 
National  Student  Marketing,  where  the  lawyers  knew  that  infor- 


mation  upon  which  the  shareholders  of  their  chent  had  relied  in 
voting  "yes"  on  proxies  for  a  merger  was  not  accurate,  and  that 
simply  by  withdrawing,  the  judge  believed  that  the  lawyers  had  not 
adequately  fulfilled  their  obligation  to  their  clients  to  make  the 
necessary  corrections. 

Mr.  GoELZER.  National  Student  Marketing,  then,  is  an  example 
of  a  Commission  injunctive  action  involving  lawyers.  An  example 
of  a  2(e)  proceeding  in  this  general  area  is  the  Carter  and  Johnson 
case.  That  was  a  rule  2(e)  proceeding  in  which  the  Commission  ar- 
ticulated a  prospective  standard  to  govern  an  attorney's  duty  to 
take  steps  solely  within  the  corporate  client  when  the  corporation's 
president  permitted  the  corporation  to  violate  the  securities  laws 
over  the  attorney's  objections. 

The  issue  in  Carter  and  Johnson  is  not  directly  whether  the  law- 
yers had  an  obligation  to  bring  information  to  the  attention  of  the 
Commission  or  the  public,  but  whether  they  had  an  obligation  to  go 
to  a  higher  level  in  the  corporation — to  the  board  of  directors,  for 
example — with  information  that  they  had  about  management  con- 
duct which  was  contrary  to  their  advice. 

Senator  Specter.  And  what  is  the  name  of  that  case? 

Mr.  GoELZER.  Carter  and  Johnson. 

Senator  Specter.  And  what  was  the  conclusion  from  Carter  and 
Johnson"^ 

Mr.  GoELZER.  This  is  a  Commission  opinion,  not  a  judicial  opin- 
ion. The  Commission  concluded  there  that  the  lawyers  had  not 
aided  and  abetted  a  securities  law  violation  and  that  the  ethical 
duty  which  the  Commission  felt  had  been  breached  was  not  well 
articulated  or  well  accepted  at  the  time  of  the  lawyers'  conduct, 
and  therefore  could  not  be  applied  to  them  retroactively. 

However,  the  Commission  indicated  that  it  would  apply  that 
standard  prospectively  in  future  proceedings. 

Senator  Specter.  When  was  Carter  and  Johnson  decided  by  the 
Commission? 

Mr.  Goelzer.  In  early  1981. 

Senator  Specter.  Has  the  Carter  and  Johnson  doctrine  been  ap- 
plied subsequently? 

Mr.  Goelzer.  The  Commission  has  not  had  occasion  to  apply  it, 
no.  It  solicited  comment  from  the  public  on  this  standard,  this  obli- 
gation. 

Senator  Specter.  So,  the  rule  from  this  point  forward  is  that 
where  the  house  counsel,  inside,  see  a  corporate  officer  doing  some- 
thing which  is  fraudulent,  they  have  a  duty  to  take  it  to  a  higher 
authority  in  the  company? 

Mr.  Goelzer.  The  case  addresses  outside  counsel,  not  inside 
counsel,  but  I  suppose  the  same  principle  would  apply  to  both. 

Senator  Specter.  What  is  the  import  of  Carter  and  Johnson  if, 
after  taking  the  issue  to  a  higher  authority  such  as  the  board  of 
directors,  the  board  of  directors  decides  to  go  forward  with  the 
fraudulent  conduct?  Does  Carter  and  Johnson  teach  us  an5rthing 
about  the  obligation  of  the  lawyer  at  that  juncture? 

Mr.  Goelzer.  The  case  does  not  address  that  issue,  since  they  did 
not  go  to  the  next  step  within  the  corporation.  The  Commission  did 
not  have  occasion  to  address  that. 

Senator  Specter.  Has  that  issue  come  before  the  Commission? 
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Mr.  GoELZER.  I  would  say  no,  apart  from  the  National  Student 
Marketing  context  which  we  discussed  a  moment  ago. 

Senator  Specter.  What  is  your  judgment  on  that  issue?  What  is 
the  next  step  beyond  Carter  and  Johnson,  where  the  board  of  direc- 
tors disregards  the  lawyer's  conclusion  and  decides  to  proceed  with 
what  is  fraud?  What  is  the  lawyer's  duty  at  that  point? 

Mr.  GoELZER.  If  you  set  aside  the  situation  which  we  just  dis- 
cussed a  moment  ago  where  the  lawyers'  inaction,  or  whatever 
their  involvement  is,  may  constitute  aiding  and  abetting,  I  think  I 
would  have  to  say  that  the  Commission  at  least  has  not  given  any 
clear  answer  to  that.  I  take  it  that  that  is  part  of  the  reason  we  are 
here  today  discussing  your  bill. 

Senator  Specter.  Yes,  please  proceed. 

Mr.  Goelzer.  I  want  to  emphasize  that  the  Commission's  posi- 
tions and  actions  in  the  area  of  lawyer  discipline,  including  its  au- 
thority to  adopt  rule  2(e),  have  been  the  focus  of  continuing  contro- 
versy within  the  bar. 

The  Commission  has  responded  to  that  controversy  in  a  number 
of  ways.  The  staff  has  worked  with  the  private  bar  and  has  fol- 
lowed closely  developments  in  the  ABA  relating  to  professional  dis- 
cipline. The  staff  submitted  to  the  ABA  Standing  Committee  on 
Professional  Discipline  a  draft  statute  which  would  provide  a  mech- 
anism to  discipline  attorneys  who  engage  in  misconduct  while  prac- 
ticing before  a  Federal  agency. 

That  proposed  statute  would  supplant  the  Commission's  own  ad- 
ministrative disciplinary  proceedings  under  rule  2(e). 

Senator  Specter.  What  was  the  import  of  the  draft  statute  which 
the  Commission  provided? 

Mr.  Goelzer.  Since  Paul  Gonson  was  one  of  the  draftsmen  of 
that,  I  will  let  him  respond. 

Senator  Specter.  Mr.  Gonson? 

Mr.  Gonson.  The  SEC  staff  had  made  a  suggestion  in  the  form  of 
a  proposed  Federal  statute  to  the  American  Bar  Standing  Commit- 
tee on  Professional  Discipline,  which  was  then  considering  the 
question  of  discipline  of  lawyers  who  practice  before  Federal  agen- 
cies. 

That  proposed  statute  would  have  set  up  a  system  whereby  Fed- 
eral courts  would  take  over  the  question  of  discipline  of  lawyers 
who  appear  before  Federal  agencies,  generally  in  a  proceeding  that 
would  follow  the  Federal  Rules  of  Civil  Procedure;  that  is,  if  we  can 
use  the  SEC  as  an  example,  instead  of  the  SEC  just  doing  in- 
house 

Senator  Specter.  It  would  address  the  substantive  proposal  on 
the  questions  that  we  are  discussing  here  today? 

Mr.  Gonson.  No,  it  would  not.  It  was  a  procedural  statute  that 
would,  in  effect,  put  the  Federal  judge  in  the  role  that  the  SEC  now 
is  in  adjudicating  whether  there  were  violations  of  professional  re- 
sponsibility or  of  the  law  by  lawyers  who  appear  in  practice  before 
Federal  agencies. 

The  bar  was  very  concerned,  and  I  guess  still  is,  about  Federal 
agencies  proceeding  in  disciplinary  proceedings  against  lawyers  in 
connection  with  those  lawyers'  representation  of  clients  before 
those  very  agencies,  and  this  was  a  method  to  do  deal  with  that. 
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Senator  Specter.  Are  there  any  appellate  remedies  beyond  the 
conclusion  of  the  Commission  on  saying  that  a  lawyer  cannot  prac- 
tice before  the  Commission? 

Mr.  GoNSON.  You  mean  other  than 

Senator  Specter.  Does  the  lawyer  have  any  right  to  appeal  the 
agency's  decision  that  the  lawyer  may  not  practice  further  before 
the  agency? 

Mr.  GoNSON.  Indeed,  yes,  Senator,  and  there  have  been  a  number 
of  such  appeals. 

Senator  Specter.  Where  does  that  appeal  lie? 

Mr.  GoNSON.  The  appeals  go  to  U.S.  courts  of  appeals,  and  there 
have  been  a  number  of  cases  that  have  resulted  in  decisions.  In 
some  of  these  cases,  questions  have  arisen  as  to  whether  the  SEC 
has  the  authority  to  do  this. 

The  bar  is  very  concerned  about  the  Commission's  proceedings, 
and  the  Commission's  authority  has  been  repeatedly  sustained  in 
decisions  in  the  second  circuit  and  the  D.C.  Circuit. 

Senator  Specter.  The  Commission  has  the  authority,  but  on 
some  occasions  the  courts  will  disagree  with  the  application  by  the 
Commission? 

Mr.  GoNSON.  Yes.  There  have  been  some  cases  in  which  the 
courts  have,  on  the  merits,  disagreed  with  the  Commission's  find- 
ings. 

Senator  Specter.  Thank  you,  Mr.  Gonson. 

Mr.  GoELZER.  I  would  like  to  turn,  then,  specifically  to  the  bill 
that  is  before  the  committee.  As  a  general  matter,  it  is  difficult  to 
balance  what  may  be  viewed  as  a  lawyer's  duty  to  the  public  to 
prevent  or  mitigate  the  effect  of  a  client's  illegal  conduct  against 
the  lawyer's  duty  to  the  client  to  protect  confidential  matters. 

This  balance  is,  of  course,  especially  difficult  in  matters  arising 
under  the  Federal  securities  laws.  Our  job  is  to  insure  full  disclo- 
sure and  integrity  in  the  securities  market,  and  protect  against 
fraud.  If  lawyers  assist  or  acquiesce  in  a  client's  violation  of  the 
disclosure  provisions  of  the  Federal  securities  laws,  they  may  pre- 
cipitate enormous  financial  losses  to  the  investing  public. 

A  requirement  that  a  lawyer  tell  the  Commission  that  a  client  is 
about  to  commit  a  securities  fraud  thus  appears,  at  least  at  first 
blush,  to  have  obvious  benefits  to  the  discharge  of  the  Commis- 
sion's mandate. 

On  the  other  hand,  imposition  of  a  duty  on  lawyers  to  disclose 
confidences  to  prevent  or  mitigate  the  effect  of  securities  fraud 
might  significantly  chill  communications  between  securities  law- 
yers and  their  clients.  It  might  drive  a  wedge  between  lawyers  and 
their  clients  that  would  preclude  the  transmission  of  good  legal 
advice  and  possibly  lead  to  less  compliance  with  the  Federal  securi- 
ties laws  and  poorer  rather  than  more  complete  disclosure. 

Issues  lawyers  grapple  with  in  the  securities  field  seldom  are 
black  and  white.  More  often,  like  the  recurring  question  of  materi- 
ality, the  issue  of  what  constitutes  securities  fraud  entails  delicate 
judgments  concerning  shades  of  gray. 

Thus,  if  the  bill  were  enacted,  responsible  lawyers,  mindful  of 
their  potential  criminal  exposure,  might  feel  compelled  to  disclose 
a  wide  range  of  client  confidences  to  the  Government.  The  result 
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would  almost  certainly  be  considerably  less  candor  in  client  com- 
munications with  counsel. 

The  Commission  welcomes  legislative  inquiry  into  this  difficult 
area.  However,  because  of  the  multiplicity  of  unanswered  questions 
surrounding  the  solution  proposed  in  the  proposed  bill,  the  Com- 
mission is  taking  no  position  on  it  at  the  present  time. 

The  Commission  believes  that  the  proposed  legislation  should  be 
submitted  to  a  special  study  group  for  thorough  review.  A  commit- 
tee could  be  appointed,  perhaps  by  the  Senate,  from  members  of 
the  bar,  laypersons  and  Federal  Government  officials.  The  Commis- 
sion would  welcome  the  opportunity  to  contribute  in  whatever  way 
the  committee  would  deem  appropriate. 

The  Commission  realizes  that  much  careful  and  detailed  work 
has  already  been  done  in  this  area.  However,  this  bill  raises  issues, 
some  old  and  some  new,  that  we  feel  merit  further  study. 

For  example,  the  committee  should  study  the  thorny  question  of 
whether  there  is  a  need  for  the  Federal  Government  to  regulate  at- 
torney conduct.  Regulation  of  lawyers,  both  with  respect  to  promul- 
gating standards  and  imposing  discipline  for  violating  these  stand- 
ards, has  traditionally  been  the  province  of  the  States. 

Many  in  the  bar  apparently  believe  that  State  regulation  has 
been  successful.  On  the  other  hand,  some  members  of  the  public  be- 
lieve that  the  States  have  not  been  as  effective  in  regulating  law- 
yers as  they  could  be,  particularly  in  regulating  lawyers  who  prac- 
tice before  Federal  agencies  in  specialities  in  which  State  bar  asso- 
ciations have  little  expertise. 

The  study  committee  should  also  study  whether  the  bill's  disclo- 
sure provisions  would  have  any  adverse  impact  on  the  attorney- 
client  relationship,  and  thus  on  possible  noncompliance  with  the 
law.  Many  members  of  the  organized  bar  are  of  the  view  that  com- 
pliance with  the  law  is  best  achieved  by  observing  the  traditional 
balance  in  favor  of  client  confidentiality.  Others  may  disagree. 

The  committee  might  also  consider  the  constitutionality  of  the 
bill,  in  anticipation  of  possible  challenges.  If  such  a  study  commit- 
tee determines  that 

Senator  Specter.  What  problem  do  you  see  on  constitutionality? 

Mr.  GoELZER.  Well,  I  think  that  others  who  have  commented  on 
the  bill  have  raised  questions  about  whether  it  would  impinge  on 
the  right  to  counsel  or  on  the  functions,  I  suppose,  left  to  the  States 
under  the  Constitution. 

I  suppose  the  idea  there  would  be,  at  least  on  the  right  to  counsel 
issue,  that  the  Constitution  embodies  a  certain  idea  of  what  it  is  to 
have  an  attorney  and  be  represented  by  an  attorney.  The  Commis- 
sion has  not  considered  those  issues  and  we  have  no  position  on 
them. 

If  such  a  committee  determines  that  there  is  a  need  for  Federal 
regulation  and  that  such  regulation  is  appropriate,  the  committee 
could  then  address  the  various  options  for  achieving  this  result. 

For  example,  the  committee  might  consider  whether  there  is  a 
less  severe  means  to  reach  this  goal  rather  than  imposition  of 
criminal  liability.  A  civil  remedy,  for  example,  might  be  appropri- 
ate. 
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Such  a  committee  might  also  consider  what  the  scope  of  a  Feder- 
al agency's  authority  to  discipline  attorneys  who  practice  before  it 
should  be. 

Let  me  just  conclude,  then,  by  saying  that  the  Commission  sup- 
ports inquiry  into  these  difficult  questions.  We  would  be  pleased  to 
contribute  to  that  effort  in  any  way  possible.  If  you  have  any  fur- 
ther questions,  we  would  be  pleased  to  answer  them. 

Senator  Specter.  Well,  thank  you  very  much,  Mr.  Goelzer. 

How  significant  a  problem  is  fraud  in  the  securities  field  nation- 
ally? 

Mr.  Goelzer.  Well,  that  is  a  difficult  question,  and  one  that  we 
grapple  with  when  we  present  our  appropriations  requests  to  Con- 
gress. We  know,  I  suppose,  of  the  cases  that  come  to  our  attention. 
We  do  not  know,  obviously,  of  the  fraud  that  does  not  come  to  our 
attention. 

Senator  Specter.  You  do  not  know,  but  you  have  some  basis  for  a 
judgment  on  the  issue.  Fraud  in  the  securities  field  is  a  gigantic 
problem;  that  is  at  least  an  accurate  statement. 

Mr.  Goelzer.  There  are  certainly  cases  where  massive  frauds 
have  had  profound  consequences  on  investors.  I  think  National 
Student  Marketing  is  one.  The  Equity  Funding  case  about  a  decade 
ago  is  another. 

Senator  Specter.  When  you  say  profound  consequences  on  inves- 
tors, what  do  you  mean?  How  do  you  measure  that,  dollar  loss, 
numbers  of  people,  categories  of  people,  widows,  children,  poor 
people? 

Mr.  Goelzer.  I  was  thinking  of  dollar  loss  and  numbers  of  people 
in  those  cases,  because  both  companies  were  publicly  held  and 
widely  traded. 

Senator  Specter.  What  is  the  dollar  loss? 

Mr.  Goelzer.  I  could  not  answer  that  here.  I  suppose  we  could  do 
a  computation  based  on  what  the  market  price  of  those  two  compa- 
nies were. 

Senator  Specter.  Well,  I  think  it  would  be  very  worthwhile  if 
you  could  do  a  computation  beyond  simply  the  guesstimate  which 
would  come  this  morning  as  to  what  the  dollar  loss  is  as  a  result  of 
fraud.  Maybe  you  would  offset  that  by  the  dollar  gain  as  a  result  of 
fraud. 

Mr.  Goelzer.  Well,  as  I  say,  I  think  we  could  do  such  a  computa- 
tion for  specific  cases  like  Student  Marketing  or  Equity  Funding, 
where  a  stock  has  been  trading  at  a  certain  price  and,  in  truth,  its 
value  is,  in  essence,  zero.  I  really  do  not  know  how  we  could  do  it 
more  generally,  more  broadly. 

Senator  Specter.  Well,  it  is  a  very  tough  issue  to  find  out  what 
value  is,  but  I  think  it  would  be  useful  to  the  committee  if  we 
would  assess  the  scope  of  the  problem  in  the  securities  field,  to 
know  what  the  dollar  loss  is  and  to  know  who  sustains  that  loss, 
because  when  we  consider  the  balancing  which  you  referred  to,  and 
we  certainly  do  consider  that  factor,  there  are  delicate  questions  of 
attorney-client  relationship  that  we  are  very  solicitous  of  and  con- 
cerned about. 

But  we  would  like  to  know  what  the  harm  is  from  frauds  so  we 
know  how  far  to  push  the  pendulum  in  the  other  direction. 
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Mr.  GoELZER.  We  will  certainly  do  our  best  to  come  up  with 
something  that  will  be  useful  to  you. 

Senator  Specter.  Beyond  the  securities  field,  a  field  governed  by 
the  Securities  and  Exchange  Acts,  what  other  lines  of  damage 
come  to  your  mind  which  would  be  comprehended  within  the  mail 
fraud  statutes? 

If  you  have  a  land  transaction  in  Florida  where  there  is  a  sale  of 
land,  that  would  not  necessarily  come  within  the  SEC's  jurisdic- 
tion, would  it? 

Mr.  Goelzer.  No,  not  necessarily,  if  you  are  simply  talking  about 
the  sale  of  land. 

Senator  Specter.  So,  there  are  tremendous  numbers  of  commer- 
cial transactions  which  would  not  be  comprehended  within  the  ju- 
risdiction of  the  SEC? 

Mr.  Goelzer.  Yes,  that  is  correct. 

Senator  Specter.  I  would  like  the  three  of  you  to  stay  on  the 
panel,  if  you  would,  and  I  would  like  to  proceed  now  to  the  next 
witness,  because  we  will  have  some  questions  on  which  I  think 
some  interaction  might  be  useful. 

[The  prepared  statement  of  Mr.  Goelzer  on  behalf  of  the  Securi- 
ties and  Exchange  Commission  follows:] 
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Prepared  Statement  of  Daniel  L.  Goelzer  on  Behalf 
OF  THE  Security  and  Exchange  Commission 

I.   INTRDDUCnCN 

The  Securities  and  Exchange  Ccmission  sufcmits  this  statement,  at  the 
invitation  of  the  Subcoranittee  of  Criminal  Law  of  the  Senate  Ccnmittee  on 
the  Judiciary,  to  comment  on  S.  485,  the  "Lawyer's  Duty  of  Disclosure  Act 
of  1983."  Itie  Catnission  has  substantial  interest  in  this  bill. 

Lawyers  play  a  "pivotal  role"  in  the  inplementation  of  the  federal 
securities  laws.  SEC  v.  Coven,  581  F.2d  1020,  1028  {2d  Cir.  1978),  cert, 
denied ,  440  U.S.  950  (1979).  Their  advice  is  sought  on  a  broad  range  of 
securities  laws  issues,  including  the  apprc^riate  disclosure  to  be  made 
in  documents  filed  with  the  Ccmission.  Additionally,  their  opinions  are 
usually  essential  to  closing  business  transactions  involving  the  sale  of 
securities.  As  a  result,  the  conduct  of  lawyers  has  been  a  subject  of  Com- 
mission scrutiny.  Coimission  injunctive  actions  sometimes  include  as  de- 
fendants attorneys  who  have  violated  or  aided  and  abetted  their  clients' 
violations  of  the  federal  securities  laws,  the  Commission  also  makes  criminal 
references  to  the  Department  of  Justice  concerning  attorneys  who  have  engaged 
in  egregious  conduct  in  violation  of  federal  law.  Finally,  the  Ccmission 
has  exercised  its  authority  under  Rule  2(e)  of  its  Rules  of  Practice,  17 
C.F.R.  201.2(e),  in  administrative  adjudicatory  proceedings,  to  suspend  from 
practice  before  it,  temporarily  or  permanently,  attorneys  who  pose  a  threat 
to  the  integrity  of  the  Commission's  processes. 

Based  on  its  experience,  the  Ccmmission  has  come  to  appreciate  the 

difficulty  of  balancing  the  carpeting  public  interests  in  protecting  the 

public  from  attorneys  who  assist  their  clients  in  violating  the  law  and 

in  ensuring  that  attorneys  are  able  to  maintain  the  confidentiality  of 

information  obtained  in  the  attorney-client  relationship.  On  the  one  hand, 

the  Camiission  is  aware  that  unscrupulous  lawyers  can  assist  their  clients  to 

violate  the  disclosure  provisions  of  the  federal  securities  laws  and  to  cause 

enormous  financial  losses  to  the  investing  public.  Securities  lawyers 

prepare []  prospectuses,  proxy  statements,  opinions 
of  counsel ,  and  other  documents  that  the  [Commission] , 
[its]  staff,  the  financial  conmunity  and  the  investing 
'  public  must  take  on  faith.  This  is  a  field  v^ere  un- 
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scrupulous  lawyers  can  inflict  irreparable  harm  on  those 
v^o  rely  on  the  disclosure  documents  that  they  produce. 

In  the  Matter  of  Etnanuel  Fields,  45  S.E.C.  262,  266  n.20  (1973),  aff'd  without 
cyinion,  495  F.2d  1085  (D.C.  Cir.  1974).  Vfe  seek  to  ensure  truthful  dis- 
closure in  the  securities  area,  ensure  the  integrity  of  the  country's  securi- 
ties trading  market,  eind  protect  investors  against  fraud.  A  rule  vrtiich 
requires  lawyers  to  inform  the  authorities  of  a  conteitplated  securities  fraud 
would  seem  to  assist  preventicxi  of  the  fraud  and  be  of  aid  to  its  potential 
victims. 

On  the  other  hand,  iirpositicai  of  a  duty  an   lawyers  to  disclose  confidences 
to  prevent  or  mitigate  the  effects  of  potential  criminal  conduct  might  signi- 
ficantly reduce  the  interacticxi  of  securities  lawyers  and  their  clients.  It 
might  "drive  a  wedge"  between  lawyers  and  their  clients  that  would  preclude 
the  transmission  of  good  legal  advice  and,  possibly,  lead  to  less  carpi iance 
with  the  federal  securities  laws.  In  the  Matter  of  Carter  and  Johnson, 
[1981]  Fed.  Sec.  L.  Rep.  (CCH)  H  82,847  (1981). 

Due  to  the  complexity  of  the  issues  raised  by  the  bill,  the  Cormiission 
respectfully  suggests  that  the  Senate  appoint  a  oomnittee  consisting  of 
members  of  the  bar  and  laypersons  to  study  the  bill  and  prarptly  render  a 
report  to  the  comnittee.  The  Ccmnission,  of  course,  would  be  pleased  to 
assist  this  comnittee  in  any  manner  the  committee  would  deem  appropriate. 

The  committee  should,  for  exairple,  address  the  basic  issue  whether 
the  federal  government  needs  to  or  should  scrutinize  attorney  ccaiduct.  The 
American  Bar  Associaticxi  has  resisted  federal  regulatic»i  of  attorneys,  arguing 
that  regulation,  both  with  respect  to  the  promulgation  of  standards  for 
professional  behavior  and  the  imposition  of  discipline  for  the  violation 
of  such  standards,  has  traditionally  been  relegated  to  the  states  and  has 
been  successful.  On  the  other  hand,  it  has  been  the  experience  of  seme 
federal  regulatory  agencies  that  referral  of  attorney  disciplinary  matters  to 
the  state  bars  has  produced  mixed  results  in  terms  of  effective  discipline. 

The  oomittee  should  also  study  the  effect  that  the  bill's  disclosure 
requirements  would  have  cxi  conpliance  with  the  law  and  the  attorney-client 
relationship.  The  organized  bar  has  proceeded  on  the  assumpticai  that 
conpliance  with  the  law  is  best  achieved  through  observance  of  the  traditional 
balance  in  favor  of  generally  strict  preservation  of  the  confidentiality  of 
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oaiinunications  between  lawyers  and  their  clients.  However,  as  Norman  Redlich, 

then  Associate  Dean  of  New  York  University  Law  School,  noted  in  a  speech  in 

1974: 

[Ulnless  the  public,  the  regulatory  bodies  and  the 
courts  are  convinced  that  comnunication  between  lawyers 
and  clients  is  in  fact  having  a  positive  effect  on  com- 
pliance with  the  law,  the  legal  profession  has  little 
hcpe  in  persuading  the  courts  that  inposing  on  lawyers 
a  limited  duty  to  divulge  is  harmful,  even  if  such  com- 
pulsory disclosure  does  result  in  some  restrictions 
CMi  the  willingness  of  clients  to  consult  with  lawyers. 

Furthennore,  the  comnittee  should  consider  the  constitutionality  of  the 
bill.  Ccaicems  have  been  raised  that  the  bill  might  violate  the  Fifth, 
Sixth,  and  Eleventh  Amendments  on  the  theory  that  it  would  deprive  clients  of 
due  process  and  their  right  to  counsel  who  would  zealously  protect  their 
interests  and  that  it  would  infringe  on  matters  left  to  regulation  by  the 
states.  While  the  Coramissicffi  has  not  studied  these  questions,  it  does  not 
believe  that  the  proposed  statute  would  be  unconstitutional.  We  are,  however, 
sensitive  to  the  concerns  expressed  by  those  who  would  raise  these  issues, 
and  they  warrant  study. 

The  following  materials,  vrtiich  the  Ccmmissioi  respectfully  submits, 
describe  the  Comission '  s  experiences  in  the  difficult  area  of  attorney 
misconduct. 
II.  RULE  2(e)  PRDCEEDINSS  AGAINST  LAWYERS. 

One  of  the  primary  areas  of  Commission  involvanent  in  attorney  misconduct 
has  been  in  connection  with  Rule  2(e)  of  the  Ccranission's  Rules  of  Practice, 
promulgated  in  1935,  one  year  after  the  creation  of  the  Commission.  Rule 
2(e)  is  the  Commissicxi's  vehicle  for  disciplining  attorneys  and  other  pro- 
fessionals for  improper  professional  conduct  or  for  violations  of  the  federal 
securities  laws  which  have  some  nexus  to  the  integrity  of  the  Comnission's 
own  processes.  Rule  2(e)  authorizes  the  Commissic»i  to  deny,  tenporarily  or 
permanently,  the  privilege  of  appearing  or  practicing  before  it  in  any  way  to 
any  person,  including  an  attorney,  **ki  is  found  by  the  Commission  "(i)  not  to 
possess  the  requisite  qualifications  to  represent  others,  or  (ii)  to  be 
lacking  in  character  or  integrity  or  to  have  engaged  in  unethical  or  inprcper 
professional  ccffiduct,  or  (iii)  to  have  willfully  violated,  or  willfully 
aided  and  abetted  the  violaticxi  of  any  provision  of  the  Federal  securities 
laws  *  *  *,  or  the  rules  and  regulations  thereunder"  (17  C.F.R.  201.2(e)(1)). 
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Ihe  Commission  has  used  its  authority  to  discipline  attorneys  under  Rule 
2(e)  with  discretion.  Between  1935  and  1983,  the  Connission  has  instituted 
Rule  2(e)  proceedings  against  approximately  100  attorneys,  for  a  broad  range 
of  misconduct.  The  vast  majority  of  proceedings  have  involved  lawyers  who 
have  made,  or  assisted  a  client  in  making,  false  or  misleading  statements  in 
Coimission  filings  or  in  connection  with  the  trading  of  securities.  For 
exanple,  attorneys  have  been  disciplined  under  Rule  2(e)  for  preparing  or 
assisting  in  the  preparation  of  false  and  misleading  statements  in  registration 
and  other  disclosure  documents  filed  with  the  Ccmission,  1/  and  for  participation 
in  the  sale  of  unregistered  securities  required  to  be  registered  with  the 
Comiission.  2/  Attorneys  also  have  been  suspended  for  unethical  conduct 
occurring  during  Comiission  investigatory  proceedings,  3/  although  such 
ccfiduct  did  not  involve  acts  taken  in  a  representational  capacity.  4/ 
III.  COMMISSION  INJUNCTIVE  ACTIONS  AGAINST  LAWYERS. 

In  addition  to  bringing  proceedings  against  attorneys  under  Rule  2(e) 
to  protect  the  integrity  of  its  processes,  the  Conmission  has  brought  a 
number  of  injunctive  actions  which  have  included  lawyers  as  defendants.  In 
their  capacity  as  legal  advisers,  lawyers  have  usually  been  enjoined  cxily 
vrtien  they  have  been  active  participants  with  their  clients  in  frauds  or 
clear-cut  violations  of  the  registration  or  reporting  provisions  of  the 
federal  securities  laws.  For  exanple,  lawyers  have  been  enjoined  for  provid- 
ing written  opinions  necessary  to  close  fraudulent  securities  transactions,  5/ 
for  preparing  opinions  that  falsely  represent  that  securities  may  be  sold 
without  registration  6/  and  for  drafting  materially  false  or  misleading 
disclosure  documents.  1/ 

Two  furdamental  principles  have  emerged  from  these  actions.  First, 
lawyers  involved  in  securities  transactions  have  no  privilege,  by  virtue  of 
their  professional  status,  to  ccmit  or  aid  and  abet  illegal  activities.  8/ 
Second,  lawyers  will  not  be  enjoined  merely  because  they  have  made  an  errone- 
ous, but  good-faith,  determination  that  their  client's  proposed  transaction 
is  lawful.  For  exairple,  "courts  will  not  lightly  overrule  an  attorney's 
determinatiOTi  of  materiality  and  the  need  for  disclosure  under  the  federal 
securities  laws."  2/ 
IV.   OOhWISSION  PROCEEDINGS  AND  THE  LAWYER'S  DISCLOSURE  DUTY. 

•nie  lawyer's  involvenent  in  guiding  a  client  through  a  securities  trans- 
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action  has  grcwn  with  the  increasing  conplexity  of  the  securities  industry 
and  its  regulation.  Consequently,  with  the  expanding  role  of  counsel,  the 
Caimission  has  confronted  extremely  difficult  questions  regarding  the  standards 
governing  attorney  coiduct  in  general,  and  specifically,  an  attorney's  duty 
to  disclose  client  confidences  to  prevent  securities  violations.  These 
issues,  and  the  Ccmissicsi's  attempts  to  resolve  them  in  the  context  of 
judicial  and  administrative  proceedings,  have  gained  considerable  attention 
and  generated  great  controversy  within  the  bar.  Two  particular  instances 
illustrate  the  areas  of  controversy. 

One,  In  the  Matter  of  Carter  &  Johnson,  involved  a  Rule  2(e)  proceeding 
and  the  other,  SEC  v.  National  Student  Marketing  Corp. ,  was  an  injunctive 
action  against  several  lawyers  for  aiding  and  abetting  violations  of  the 
securities  laws.  The  decisions  reached  in  these  two  proceedings  illustrate 
seme  of  the  problans  encountered  by  the  Ccnmissicsi  and  the  courts  in  articu- 
lating standards  of  conduct  for  securities  lawyers  and  highlight  some  of  the 
troublesome  issues  that  need  to  be  addressed  before  a  lawyer's  disclosure  act 
is  enacted.  In  particular,  the  allegations  of  the  complaint  in  the  National 
Student  Marketing  case  involved  the  question  when  a  lawyer  should  be  under  a 
duty  to  disclose  information  —  the  issue  v^ich  is  at  the  heart  of  the  pro- 
posed bill.  The  Carter  &  Johnson  case  involved  the  question  of  what  steps  a 
lawyer  vrfio  represents  a  public  corporation  should  take  when  confronted  with 
the  refusal  of  the  president  of  that  caipany  to  follow  his  advice.  It  did 
not  deal  with  any  question  of  disclosing  client  confidences  outside  of  the 
corporation  itself. 

A.   SEC  V.  National  Student  tterketing. 

A  good  deal  of  the  present  debate  concerning  lawyer's  ethical  responsi- 
bilities in  advising  a  client  in  securities  matters  was  spawned  by  the  filing 
of  the  cciiplaint  in  1972  in  SEC  v.  National  Student  Marketing,  457  F.  Sukj. 
682  (D.D.C.  1978).  In  that  case,  the  Connission  charged  lawyers  representing 
two  merging  corpanies.  National  Student  Marketing  Corporation  ("NSM")  and 
Interstate  National  Corpany,  with  violating  and  aiding  and  abetting  viola- 
tions of  antifraud  provisions  of  the  federal  securities  laws.  Id^  at  687. 

Specifically,  the  ccnplaint  alleged  that  at  the  merger  closing,  the 
lawyers  for  both  corpanies  learned  that  the  shareholders  of  Interstate  had 
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been  solicited  with  financial  statortents  v*iich  materially  overstated  NSM's 
income.  Id.  at  691-696.  The  lawyers  were  charged  with  failing  to  advise 
their  clients  of  the  need  to  resolicit  the  shareholders  with  corrected  finan- 
cials  and  with  providing  opinion  letters  which  were  necessary  to  effect  the 
merger  closing.  Id.  at  700.  The  ccmplaint  went  on  to  state  —  in  what  have 
become  known  as  the  "whistle-blowing"  allegations  —  that,  if  the  lawyers  had 
given  advice  to  resolicit  and  if  the  clients  had  refused  to  follow  such 
advice,  the  lawyers  should  have  withdrawn  their  opinion  letters,  withdrawn 
from  their  representation,  and  notified  the  shareholders  or  the  Commission 
as  to  the  true  facts.  Id^  at  700-701. 

The  "whistle-blowing"  allegations  were  drawn  from  DR  7-102 (A)  (7)  and  DR 
7-102(B)  of  the  aba's  Code  of  Professional  Responsibility,  which  require  a 
lawyer  to  represent  a  client  zealously,  but  "within  the  bounds  of  the  law." 
DR  7-102 (A) (7)  provides  that  a  lawyer  shall  not  "counsel  or  assist  his  client 
in  conduct  that  the  lawyer  knows  to  be  illegal  or  fraudulent."  DR  7-102(8) 
provides  that  "a  lawyer  vbo  receives  information  clearly  establishing  that 
*  *  *  his  client  has,  in  the  course  of  his  representation,  perpetrated  a 
fraud  upon  a  person  or  tribunal  shall  prorptly  call  upon  his  client  to  rectify 
the  same,  and  if  his  client  refuses  or  is  unable  to  do  so,  he  shall  reveal 
the  fraud  to  the  affected  person  or  tribunal."  10/  Because,  under  the  facts 
of  the  case,  the  lawyers  did  not  give  advice  to  resolicit  and,  accordingly, 
the  clients  did  not  have  the  opportunity  to  reject  such  advice,  the  "whistle- 
blowing"  allegations  were  later  withdrawn  at  the  Commission's  suggestion. 

The  district  court  agreed  with  the  Ccninission  that  the  attorneys  for 
Interstate  shared  responsibility  with  their  client  for  the  fraud  perpretrated 
on  Interstate 's  shareholders.  It  stated  that  "the  attorneys'  responsibilities 
to  their  corporate  client  required  them  to  take  steps  to  ensure  that  the 
information  would  be  disclosed  to  the  shareholders.  However,  it  is  unneces- 
sary to  determine  the  precise  extent  of  their  obligations  here,  since  it  is 
undisputed  that  they  took  no  steps  whatsoever  *  *  *.  But,  at  the  very  least, 
they  were  required  to  speak  out  at  the  closing  concerning  the  obvious  materi- 
eility  of  the  information  and  the  concomitant  requirement  that  the  merger  not 
be  closed  until  the  adjustments  [to  the  financials]  were  disclosed  and  ap- 
proved, of  the  merger  again  obtained  *  *  *."  457  p.  Supp.  at  713.  The  dis- 
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trict  court  added  that  such  a  duty  "will  not  require  lawyers  to  go  beyond 
their  accepted  role  in  securities  transactions,  nor  will  it  ccmpel  them  to 
'err  on  the  side  of  conservatism,  *  *  *  thereby  inhibiting  clients'  business 
judgments  and  candid  attorney-client  communications. '  Courts  will  not 
lightly  overrule  an  attorneys'  determination  of  materiality  and  the  need  for 
disclosure."  Id.  Although  members  of  the  bar  obviously  may  have  differing 
views,  the  district  court  in  the  National  Student  Marketing  case  stated  that 
the  "very  initiation  of  this  action  *  *  *  has  provided  a  necessary  and  worth- 
while inpetus  for  the  profession's  recognition  and  assessment  of  its  respon- 
sibilities in  this  area."  Id.  at  714. 

Part  of  the  assessment  suggested  by  National  Student  Marketing  was  the 
consideration  of  a  lawyer's  responsibility  vrtien  he  gives  essentially  correct 
disclosure  advice  but  the  strong-willed  president  of  his  corporate  client 
refuses  to  follow  that  advice  and  the  corporation  consequently  violates  the 
federal  securities  laws.  This  question  was  addressed  by  the  Ccmmissicffi  in 
Carter  &  Johnson. 

B.  In  the  Matter  of  Carter  &  Johnson. 

In  Carter  &  Johnson,  [1981]  Fed.  Sec.  L.  Rep.  (CCH)  1182,847  (1981),  the 
Ccmission  charged  two  lawyers  with  violating  and  aiding  and  abetting  viola- 
tions of  Sections  10(b)  and  13(a)  of  the  Securities  Exchange  Act  and  with 
inproper  and  unethical  professional  conduct  in  connection  with  their  repre- 
sentation of  National  Telephone  Corpany.  Id^  at  84,146.  The  Cctranission 
alleged  and  an  administrative  law  judge  found,  after  extensive  evidentiary 
hearings,  that  the  lawyers  had  engaged  in  such  violations  and  unethical 
practices  because:  (1)  they  had  reviewed  and  drafted  a  press  release  and  a 
periodic  report  (Form  8-K)  filed  with  the  CcnmissiOTi  on  behalf  of  National 
%*iich  failed  to  disclose  the  nature  of  a  credit  agreement,  containing  a 
"wind-down"  provision  referred  to  as  a  "lease  maintenance  plan,"  which  re- 
quired National  to  curtail  severely  its  operation  if  it  borrowed  more  than  a 
specified  figure  or  failed  to  meet  certain  liquidity  requirenents;  and  (b) 
they  failed  to  take  steps  to  ensure  compliance  with  the  disclosure  require- 
ments of  the  federal  securities  laws  when  National's  president  rejected  their 
advice  that  the  iirplonentaticm  of  the  wind-down  program  had  to  be  disclosed. 
Id.  at  84,165.  The  Ccmission ' s  charges  and  the  ALJ's  findings  were  based  in 
part  upon  the  lawyer's  professional  obligation,  inplicitly  recognized  in  E-C 
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5-18  of  the  aba's  Ccx3e  of  Professional  Responsibility,  to  advise  a  corporate 
client,  by  going  to  a  higher  authority  within  the  corporaticm,  including  to 
its  board  of  directors,  v*ien  the  corporation's  officers  refuse  to  follow 
legal  advice  that  ongoing  conduct  is  illegal.  Id.  at  84,170-84,171,  84,171 
n.  73.  11/ 

■me  Cormission  reversed  the  AKJ's  decision  which  would  have  iirposed 
terporary  suspensions  of  the  privilege  of  appearing  and  practicing  before 
the  Conmission.  The  Canmission  agreed  that  the  corporate  client  had  violated 
Sections  10(b)  and  13(a)  in  its  press  release  and  Form  8-K.  Id^  at  84,165. 
The  Carmission  affinned  the  findings  that  terms  of  the  lease  maintenance 
plan  were  clearly  material.  Id^  at  84,166.  the  Cormission  disagreed, 
however,  with  the  finding  that  Carter  and  Jc*inson  were  responsible  as  primary 
violators.  Id^  at  84,165.  Carter  and  Johnson,  as  individuals,  could  not 
have  directly  violated  Section  13(a)  because  they  were  not  "issuers."  Id^ 
Nor  were  they  direct  violators  of  the  Secticai  10(b)  violaticHis  growing  out  of 
National's  statements,  because  they  did  not  have  sufficient  involvenent  in 
the  affairs  or  the  decision-making  process  of  the  corpany.  Id. 

The  Commission  also  reversed  the  AU's  finding  that  Carter  and  Johnson 
had  aided  and  abetted  National's  primary  violations.  Id.  at  84,167.  12/ 
Ihe  Cormission  erployed  a  three-part  aiding  and  abetting  standard  requiring: 
an  independent  securities  law  violation  committed  by  the  client;  )ax3wing  and 
substantial  assistance  by  the  lawyer;  and,  knowledge  or  awareness  by  the 
lawyer  that  his  role  was  part  of  an  activity  that  was  inproper  or  illegal. 
Id.  at  84,166.  The  Conmission  found  the  first  elsnent  met  by  National's 
violations.  Id.  It  also  found  the  second  element  satisfied,  stating  that 
the  substantial  assistance  requirement  is  generally  satisfied  by  a  lawyer's 
performance  of  professional  duties.  Id^  For  exanple,  the  Cdrmissic^i  found 
that  participation  in  the  drafting  of,  or  mere  oral  advice  concerning,  the 
preparation  of  disclosure  documents  sufficient  to  constitute  substantial 
assistance;  the  Commission  explained  that  liability  should  not  turn  on  artifi- 
cial distinctions  in  the  nature  of  a  lawyer's  participation.  Id.  at  84,166- 
84,167. 

Turning  to  the  third  element,  the  Commission  stated  that  the  crucial 
inquiry  in  a  Rule  2(e)  proceeding  against  a  lawyer  relates  to  the  extent  of 
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his  awareness  of  the  client's  unlawful  conduct.  Id.  at  84,167.  "Riis  elatent 
has  been  the  source  of  the  most  disagreement  among  conmentators  and  the 
courts.  Id.  The  Caimission  stated  that  it  did  not  seek  to  resolve  that 
disagreement,  but  merely  held  that  a  finding  of  willful  aiding  and  abetting 
within  the  meaning  of  Rule  2(e)(l)(iii)  requires  a  shewing  that  a  lawyer  was 
aware  or  knew  that  his  role  was  part  of  an  activity  that  was  inprcper  or 
illegal.  Id.  The  Ccmission  stated  that  in  this  context  a  lawyer  will  not 
be  held  liable  as  an  aider  and  abettor  merely  because  his  advice  is  ultimately 
determined  to  be  wrong.  Id. 

The  Ccrmissicn  noted  that  "wrongful  intent"  on  the  part  of  the  lawyer  is 
the  state  of  mind  requirement  v^ich  provides  the  basis  for  distinguishing 
between  a  lawyer  v*o  is  properly  the  subject  of  discipline  and  one  v^o  merely 
made  an  error  of  judgment  or  was  careless,  and  that  public  policy  supports 
this  state  of  mind  requirement.  Id.  The  Ccnmissicai  noted  that  the  securities 
lawyer  is  called  upon  to  make  difficult  judgments.  Id.  Holding  that  a 
securities  lawyer  would  not  be  liable  for  honest  mis judgment,  the  Conmission 
stated  that  an  attorney  must  have  the  freedom  to  make  innocent  or  even  care- 
less mistakes  without  the  fear  of  legal  liability  or  the  loss  of  the  ability 
to  practice  before  the  Conmission.  Id.  While  a  lawyer's  concern  about  his 
cwn  legal  liability  may  result  in  an  imbalance  toward  disclosure,  such  im- 
balance is  not  truly  in  the  public  interest  because  "lawyers  who  are  seen  by 
their  clients  as  being  motivated  by  fears  for  their  personal  liability  will 
not  be  consulted  on  difficiilt  issues."  Id. 

^^lying  this  standard,  the  CamiissicHi  found  that  the  evidence  was 
insufficient  to  establish  sufficient  knowledge  and  awareness  or  recklessness 
to  satisfy  willful  aiding  and  abetting.  Id.  With  respect  to  their  liability 
for  drafting  the  press  release  and  the  Form  8-K,  the  Conmission  found  that 
the  lawyers  had  merely  made  an  erroneous  judgment  as  to  the  nateriality  of 
emitted  information.  Id.  at  84,167-84,168.  With  respect  to  their  liabili^ 
for  the  failure  to  correct  corporate  disclosure  documents,  the  Commission 
stated  that  such  failure  involved  inactirai  or  silence,  and,  in  the  Rule  2(e) 
context,  required  that  the  lawyer  either  "consciously  intended"  to  assist  the 
violation  or  that  he  breached  a  duty  to  act  and  had  "some  degree  of  scienter." 
Id.  at  84,168-84,169. 
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The  Ccrmission  noted  that  this  level  of  intent  is  higher  than  that 
required  by  scxne  courts  to  show  aiding  and  abetting  and  that,  vrtiile  the 
distinction  between  the  "general  awareness"  test  and  the  higher  requirement 
of  an  "intent  to  foster  the  illegal  activity"  is  a  fine  distinction,  it  is  an 
iirportant  one.     Id^  at  84,169.  The  Ccrmission  found  that  it  did  not  appear 
that  Carter  and  Johnson  intended  to  foster  a  violation,  but  rather  were  "at  a 
loss  for  how  to  deal  with  a  difficult  client."  13/ 

After  determining  that  Carter  and  Jc*mson  should  not  be  held  liable 

as  aiders  and  abettors,  the  Ccrmission  considered  whether  they  should  be  held 
responsible  for  imprc^jer  or  unethical  professicxial  conduct.  Id.  The  Ccrmis- 
sion focused  on  the  lawyer's  professicxial  obligations  when  he  gives  essen- 
tially correct  disclosure  advice  to  a  client  but  the  client  does  not  follow 
such  advice,  and,  as  a  consequence,  violates  the  law.  Id.  at  84,170.  Re- 
garding the  steps  available  to  the  lawyer,  the  Commission  stated: 

Resignation  is  one  option,  although  we  recognize 
that  other  considerations,  including  the  protection 
of  the  client  against  foreseeable  prejudice,  must  be 
taken  into  account  in  the  case  of  withdrawal.  A 
direct  aj^roach  to  the  board  of  directors  or  one  or 
more  individual  directors  or  officers  may  be  appro- 
priate; or  he  may  choose  to  try  to  enlist  the  aid 
of  other  members  of  the  firm's  management.  What  is 
required,  in  short,  is  seme  proipt  action  that  leads 
to  the  conclusion  that  the  lawyer  is  engaged  in 
efforts  to  correct  the  underlying  problem,  rather  than 
having  capitulated  to  the  desires  of  a  strong-willed, 
but  misguided  client.  Id.  at  84,172. 

The  Conmission  stated  that  elemental  notions  of  fairness  dictate  that  the 
Caimission  should  not  establish  new  rules  of  conduct  and  impose  them  retroac- 
tively upon  professionals  who  acted  at  the  time  without  reason  to  believe 
that  their  conduct  was  unethical  or  iirproper.  Id.  at  84,169.  It  stated  that 
the  ethical  and  professional  responsibilities  of  lawyers  \4io  become  aware 
that  their  client  is  engaging  in  violations  of  the  securities  laws  have  not 
been  so  firmly  and  unambiguously  established  that  all  practicing  lawyers  can 
be  held  to  an  awareness  of  generally  recognized  norms.  Id.  at  84,170.  The 
Commission  therefore  held  that  the  administrative  law  judge's  finding  that 
Carter  and  Johnson  had  engaged  in  improper  professional  conduct  could  not  be 
affirmed.  Id^  at  84,173. 

In  its  opinion  the  Ccrmission  announced  that  the  interpretation  of 
unethical  or  iirproper  professional  conduct  referred  to  above  would  be  applied 
prospectively,  and  solicited  conments  as  to  whether  the  interpretation 
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should  be  expanded  or  nodified.  Id.  at  84,170;  Securities  Act  Release  No. 

6344.  14/ 

V.   RULEMAKING  PETITION  OF  THE   INSTIIUTE  FOR  PUBLIC  REPRESENTATIOI. 

The  National  Student  Marketing  and  Carter  &  Johnson  proceedings  added 
considerable  fuel  to  the  seemingly  unending  controversy  concerning  the  ethical 
obligations  of  lawyers.  15/  While  the  National  Student  Marketing  case  was 
pending,  the  Institute  for  Public  Representation,  affiliated  with  the  George- 
town University  Law  Center,  submitted  two  rulexaking  petitions  to  the  Catmis- 
si<xi,  pursuant  to  the  Administrative  Procedure  Act,  5  U.S.C.  553(e). 

On  May  25,  1978,  the  Institute  requested  that  the  Coimiission  promulgate 

the  following  rule,  as  an  amendment  to  Rule  2(e): 

A  lawyer  who  receives  information  clearly  establishing 
that  (1)  his  client  has,  during  the  course  of  represen- 
tation, perpetrated  a  fraud  upon  any  person  or  upon  the 
SEC  with  respect  to  any  law  administered  or  enforced  by 
the  SEC,  shall  praiptly  call  upcMi  his  client  to  rectify 
the  same,  and  if  his  client  refuses  or  is  unable  to  do 
so,  he  shall  reveal  the  fraud  to  the  affected  person  or 
to  the  SEC,  except  v*ien  the  information  is  protected  as 
a  privileged  comiunication  (as  distinguished  from  a  con- 
fidential communication);  (2)  a  person  other  than  his 
client  has  perpetrated  a  fraud  upon  any  person  or  the 
SEC  with  respect  to  any  law  administered  or  enforced  by 
the  SEC,  shall  pronptly  reveal  the  fraud  to  the  SEC. 
"Fraud"  includes  a  material  misrepresentaticxi  or  omis- 
sion of  material  fact. 

On  November  22,  1978,  the  Institute  submitted  a  Supplemental  Petition  to 

clarify  the  May  25  proposal,  by  adding  the  following  to  the  proposed  rule: 

In  calling  upon  the  client  to  rectify  the  fraud,  the 
lawyer  shall  bring  the  facts  and  legal  implications  of 
the  fraudulent  conduct  to  the  attention  of  management, 
including  if  necessary  the  chief  executive  officer.  If 
management  does  not  take  action  considered  by  counsel 
to  be  necessary  to  rectify  the  fraud,  the  lawyer  shall 
bring  the  facts  and  legal  inplications  of  the  fraudulent 
ccxiduct  to  the  attention  of  the  Board  of  Directors. 

The  November  22,  1978,  petition  also  requested  the  Commission  to  engage 

in  rulemaking  as  to  three  additional  proposed  rules  to  amend  the  Commission's 

disclosure  forms.  The  rule  would  require  disclosure  by  corporations  of  (i) 

certification  by  the  board  of  directors  that  it  has  instructed  all  attorneys 

enployed  or  retained  by  the  corporation  to  report  to  the  board  certain 

corporate  activities  discovered  by  the  attorney  which,  in  the  attorney's 

opinicsi,  violate  or  probably  violate  the  law;  (ii)  written  agreements  between 

corporations  and  outside  counsel  v^ich  specify,  among  other  things,  the 

frequency  and  nature  of  counsel's  cc«itacts  with  the  board  of  directors;  and 
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(iii)  the  circumstances  of  resignations  or  dismissals  of  general  counsel  or 
securities  attorneys  of  the  corporation. 

On  July  25,  1979,  the  Ccmission  denied  the  May  25,  1978  request  and 
released  for  public  oonment  the  ^tovember  22,  1978  request,  without  taking  any 
position  on  the  merits  of  the  proposal.  16/  "Rie  Camission  received  over  300 
public  coninents.  On  ;^ril  30,  1980,  the  Commission  denied  the  November  22 
rulemaking  petition,  17/  explaining: 

Ihe  Camission  believes  that  catpanies  and  the  legal 
profession  currently  are  devoting  considerable  atten- 
tion to  many  of  the  issues  raised  in  the  Institute's 
petition,  l^e  business  comnunity  is  focusing  on  the 
role  and  responsibilities  of  the  board  of  directors, 
including  problems  relating  to  information  flow  to  the 
board.  Moreover,  the  American  Bar  Association  and  its 
Commission  on  Evaluation  of  Professional  Standards  is 
addressing  issues  of  professional  responsibility  related 
to  the  petition.  For  example,  that  Comnission  is  holding 
public  hearings  on  its  Discussion  Draft  of  Model  Rules 
of  Professional  Conduct  vrtiich  deals  with  the  issue  of 
when  a  lawyer  in,  or  for,  an  organization  should  refer 
a  matter  to  a  higher  authority. 

In  light  of  the  concerns  expressed  by  the  coimentators , 
particularly  with  respect  to  the  inpracticability  of  the 
proposal  and  its  effect  on  attorney-client  relationships, 
and  the  initiatives  in  this  area  being  taken  by  the  legal 
profession  and  the  business  community,  the  Commission 
does  not  believe  it  would  be  ap^cpriate,  at  this  time, 
to  consider  further  the  rules  proposed  by  the  Institute. 
Moreover,  to  modify  the  proposals  sufficiently  to  meet 
the  practical  problems  identified  above,  assuming  it  is 
possible,  would  require  a  significant  amount  of  staff 
time  and  effort.  As  you  know,  the  Commission's  staff 
resources  are  greatly  limited  and  are  being  devoted  at 
present  to  other  projects.  The  Conmission  will  continue 
to  monitor  developments  in  this  area  and  will,  of  course, 
bring  enforcenent  actions  or  disciplinary  proceedings  in 
appropriate  cases. 

VI.  OONCLUSICN 

Itie  Securities  and  Exchange  Commission's  active  role  in  the  area  of 
disciplining  lawyers  and  in  comnencing  litigation  against  them  has  been  and 
continues  to  be  the  subject  of  much  controversy  from  the  organized  bar.  Most 
of  that  controversy  centers  around  the  Conmission ' s  own  administrative 
disciplinary  proceedings  against  lawyers  under  Rule  2(e).  A  recurring 
issue  is  the  authority  of  the  Ccmission  to  discipline  professionals  at 
all,  an  issue  which  seems  not  to  have  been  laid  to  rest  by  the  repeated  and 
unanimous  approval  of  the  Ccmission 's  authority  by  the  appellate  courts 
vrfienever  the  question  has  been  raised.  Related  to  that,  the  ABA  has  disputed 
the  authority  of  the  Ccranission  to  promulgate  standards  for  the  professional 
conduct  of  lawyers  in  securities  matters.  18/ 
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The  issue  of  attorney  responsibility,  both  in  terms  of  legal  liabil- 
ity and  professional  responsibility,  is  of  ijrportance  to  the  Commission. 
Because  of  the  Commission's  responsibilities  duty  under  the  federal  securities 
laws  and  the  inportant  role  lawyers  play  in  transactions  under  those  laws, 
the  Comission's  cwn  views  on   these  subjects  continue  to  evolve  with  its 
experience  and  participation  in  the  ongoing  dialog  with  the  bar. 

In  the  Comnission's  view,  it  would  be  very  useful  for  the  committee  to 
convene  a  study  group  of  knowledgeable  lawyers,  judges,  legislators  and  lay 
persons  to  consider  the  various  complex  issues  raised  by  this  bill  and  to 
render  a  report  pronptly  to  the  Ccmiittee.  The  Comission  would  be  pleased 
to  assist  in  anyway  the  committee  might  find  useful. 

Footnotes 

1/   See,  e.g. ,  In  the  Matter  of  Alpjier,  Securities  Act  Release  No.  4132 

(August  19,  1959);  In  the  Matter  of  Schevebel,  40  SEC  347  (1960),  modi- 
fied, 40  SEC  459  (1961);  In  the  Matter  of  Raphael,  Lit.  Release  Number 
8001  (June  28,  1977)  (consent  to  60  days  suspension).  In  the  Matter  of 
Prutzman,  Lit.  Release  Number  7955  (June  6,  1977)  (consent  to  90  days 
suspension);  In  the  Matter  of  Krakower,  Lit.  Release  No.  8119  (Septem- 
ber 20,  1977)  (consented  to  one  year  suspension). 

2/      See,  e.g. ,  In  the  Matter  of  Clammer,  Securities  Act  Release  Number 
33-5518  (August  2,  1974);  In  the  Matter  of  Mariscal,  Securities  Act 
Release  Number  5442  (Novanber  30,  1973). 

3/   See,  e.g..  In  the  Matter  of  Dougherty,  38  SEC  82  (1957)  (false  testimony 
before  Ccrmission);  In  the  Matter  of  Adams,  Lit.  Release  Number  5337 
(March  2,  1972)  (convicted  of  perjury  and  obstruction  of  justice);  In  the 
Matter  of  Blair,  Securities  Exchange  Act  Release  Number  9666,  (July  14, 
1972)  (false  testimony  before  Ccnmission). 

4/   The  staff  is  not  aware  of  any  Rule  2(e)  proceeding  against  an  attorney 
for  conduct  during  the  course  of  the  attorney's  representation  of  a 
client  in  a  Ccrtmission  investigation  or  enforcement  proceeding. 

5/  See,  e.g.,  SEC  v.  Coven,  581  F.2d  1020  (2d  Cir.  1978),  cert,  denied, 
440  U.S.  950  (1979);  SEC  v.  National  Student  Marketing  Corp.,  457  F. 
Supp.  682  (D.D.C.  1978K  

6/   See,  e.g. .  SEC  v.  Universal  Major  Industries  Corp. ,  546  F.2d  1044 
(2d  Cir.  1976),  cert,  denied,  434  U.S.  834  (1977);  SEC  v.  Spectrum 
Ltd.,  489  F.2d  535  (2d  Cir.  1973).  See  also  United  States  v.  Benjamin, 
328  U.S.  854  (2d  Cir.),  cert,  denied,  277  U.S.  953  (1964)  (a  criminal 
case). 

2/   See,  e.g.,  SEC  v.  Frank,  388  F.2d  486  (2d  Cir.  1968).  See  also  United 
States  V.  Sarantos,  455  F.2d  877  (2d  Cir.  1972)  (a  criminal  casey: 

8/   SEC  V.  Frank,  388  F.2d  at  488.  See  also  United  States  v.  Sarantos, 
455  F.2d  at  881.  ~ 

1/   SEC  V.  National  Student  Marketing  Corp. ,  457  F.  Supp.  at  713. 
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10/  After  the  institution  of  the  National  Student  Marketing  Corp.  case, 
the  ABA  in  February  1974  amended  DR  7-102 (A) (7)  to  add  the  following 
proviso:  "*  *  *  except  when  the  information  is  protected  as  a  privileged 
comnunication."  The  ABA's  Ethics  Comittee,  in  an  opinion  in  September 
1975,  interpreted  the  jiirase  "privileged  conmunication"  as  referring 
not  merely  to  those  ccnmunications  protected  by  the  attorney-client 
evidentiary  privilege,  but  to  all  of  the  "confidences"  and  "secrets" 
that  are  required  to  be  preserved  by  the  lawyer  by  DR  4-101  (all  infor- 
maticMi  gained  by  the  lawyer  in  his  professional  relationship  with 
the  client.).  See  Formal  Opinion  341  of  Cotmittee  on  Ethics  and  Profes- 
sicxial  Respcaisibility  of  the  ABA,  61  A.B.A.J.  1543  (Dec.  1975). 

11/  EC  5-18  provides,  in  relevant  part,  that  "[a]  lawyer  eiiployed  or  retained 
by  a  corporation  or  similar  entity  owes  his  allegiance  to  the  entity  and 
not  to  the  stockholder,  director,  officer,  esrployee,  representative,  or 
other  person  connected  with  the  entity.  In  advising  the  entity,  a 
lawyer  should  keep  paramount  its  interests  and  his  professional  judgment 
should  not  be  influenced  by  the  personal  desires  of  any  person  or  organi- 
zation." 

12/  The  General  Counsel  of  the  ConmissicHi,  vrtx)  was  the  staff  prosecutor 
of  these  charges  in  the  administrative  proceeding,  had  argued  that 
attorneys  who  willfully  render  affirmative  assistance  to  those  vrtio 
violate  the  federal  securities  laws  and  vrtio  willfully  decline  to  take 
action  to  prevent  such  violations  when  there  is  a  duty  to  do  so  are 
themselves  liable  as  aiders  and  abettors  of  such  violations.  The  General 
Counsel  also  took  the  position  that  the  defendants  had  a  duty  to  advise 
their  client  of  all  relevant  matters.  In  a  situation  v^ere  the  attor- 
ney's advice  has  been  repeatedly  rejected  by  management,  and  where 
management  has  persisted  in  exposing  the  corporation  to  substantial 
liability,  the  attorneys  may  have  to  go  to  the  next  highest  level, 
e.g. ,  the  board,  in  order  to  fulfill  their  duty  to  advise  their  client. 

The  General  Counsel  never  urged  that  the  attorneys  had  a  duty  to  make 
public  disclosure  or  to  inform  the  Comnission  of  material  corporate 
information. 

13/  In  a  separate  opinicxi,  Ccmmissioner  Evans  concurred  with  the  dismissal 
of  charges  against  Johnson  but  contended  that  Carter  was  an  aider  and 
abettor  of  Naticaial's  violations. 

14/  In  a  separate  opinion,  Caranissioner  Evans  stated  that  once  the  majority 
found  the  appropriate  ethical  standard  to  be  unclear,  it  should  not  have 
defined  a  standard  without  considering  the  views  of  the  Comiission's  staff 
and  the  public.  Rather,  he  believed  that  a  release  soliciting  public  connent 
should  have  been  the  first  step  in  establishing  a  standard,  rather  than  a 
means  to  modify  or  clarify  the  majority's  interpretation. 

15/  Over  55  law  review  articles  discussing  attorney's  duties  in  general,  or 
the  National  Student  Marketing  litigation  specifically,  were  written 
after  the  filing  of  the  ccnplaint  in  that  action.  Many  continuing 
legal  education  programs  were  devoted  to  questicxis  raised  by  that  case. 

16/  Securities  Exchange  Act  Release  No.  16045,  17  SEC  Docket  1376  (July  25, 
1979).  

17/  Securities  Exchange  Act  Release  No.  16769,  19  SEC  Docket  1300  (April  30. 
1980).  

18/  With  respect  to  both  civil  and  criminal  cases  brought  in  federal 
court,  the  bar  agrees  with  the  principle  that  lawyers,  no  less 
than  other  persons,  must  obey  the  laws,  and  that  they  are  subject 
to  sanctions  should  they  violate  them.  The  bar,  however,  has 
objected  to  the  positions  asserted  by  the  Conmission  in  some  cases 
and  also  to  the  holdings  of  courts  in  some  cases. 
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Senator  Specter.  I  would  like  to  call  Mr.  George  Bushnell,  chair- 
man of  the  committee  on  rules  and  calendar  of  the  house  of  dele- 
gates of  the  American  Bar  Association.  Mr.  Bushnell,  we  very 
much  appreciate  your  joining  us. 

STATEMENT  OF  GEORGE  E.  BUSHNELL,  JR.,  CHAIRMAN,  HOUSE 
OF  DELEGATES  COMMITTEE  ON  RULES  AND  CALENDAR, 
AMERICAN  BAR  ASSOCIATION 

Mr.  Bushnell.  Senator,  we  thank  you  for  the  committee's  invita- 
tion to  appear  this  morning.  Before  I  make  my  brief  introductory 
remarks,  I  do  want  to  convey  the  deep  regret  and  apologies  of  our 
president,  Morris  Harrell,  for  not  being  able  to  be  here  today. 

The  committee  schedule  of  hearings  arrived  at  a  time  when  Mr. 
Harrell's  schedule  had  already  been  set. 

Senator  Specter.  We  certainly  understand. 

Mr.  Bushnell.  He  could  not  be  here.  In  fact,  he  is  out  of  the 
country.  However,  he  called  me  at  some  ungodly  hour  last  night  to 
make  certain  that  I  conveyed  his  deep  respect  and  apologies  to  the 
committee. 

Senator  Specter.  It  may  not  have  been  an  ungodly  hour  where 
he  was  calling  from,  Mr.  Bushnell. 

Mr.  Bushnell.  It  was  that,  too;  he  should  have  been  in  bed. 

Senator  Specter.  Well,  we  have  your  statement,  which  will  be 
made  a  part  of  the  record.  If  you  could  summarize  it  so  that  we  can 
have  the  maximum  time  for  a  dialog,  we  would  appreciate  it. 

Mr.  Bushnell.  First,  it  might  be  helpful  to  explain  just  exactly 
why  I  am  here  in  President  Harrell's  absence.  The  committee  on 
rules  and  calendar  is  responsible  for  the  ordering  of  debate  in  the 
house  of  delegates  of  the  American  Bar,  and  indeed  it  is  responsi- 
ble for  the  preliminary  gathering  and  organization  of  the  substance 
of  the  issues  that  are  to  be  considered  by  the  house. 

It  is  a  neutral  role  that  I  play  as  chairman  and,  as  a  conse- 
quence, because  of  that  neutrality  in  the  debate  of  the  house,  I  was 
asked  to  appear  this  morning. 

The  American  Bar  is  privileged  to  respond  to  the  committee's  in- 
vitation and  to  share  with  you  the  background  and  context  of 
recent  actions  of  the  association's  house  of  delegates  respecting  the 
proposed  model  rules  of  professional  conduct. 

First,  I  would  note  that  although  this  is  a  hearing  on  S.  485,  the 
statement  filed  with  the  committee,  as  you  are  aware,  takes  no  po- 
sition in  favor  of  or  opposition  to  the  proposed  legislation.  The  rea- 
sons for  this  are  simple. 

The  bill  was  introduced  on  February  16,  1983,  following  the  ad- 
journment of  the  midyear  meeting  of  the  bar.  As  a  consequence, 
the  ABA  has  not  been  able  to  give  this  proposed  legislation  the  at- 
tention that  it  deserves  and,  above  all,  has  not  yet  been  able  to 
adopt  a  formal  position  or  to  decide  to  take  no  position  at  all. 

Second,  I  trust  that  the  committee  understands  that  the  ABA 
has  not  yet  taken  final  action  on  the  model  rules.  Hopefully,  the 
house  of  delegates  will  vote  on  the  ultimate  question  at  our  annual 
meeting  in  Atlanta  in  early  August.  Until  such  a  vote  is  taken — 
and  today,  April  28,  in  particular — the  status  is  that  of  proposed, 
and  I  emphasize  "proposed,"  model  rules  of  professional  conduct. 


23-554   0-83 


30 

Third,  I  trust  that  the  committee  is  equally  cognizant  of  the  fact 
that  absolutely  no  action  of  the  American  Bar  Association  is  bind- 
ing on  anyone.  Most  certainly,  it  binds  no  legislative  body  at  any 
level  of  government. 

Senator  Specter.  While  it  is  not  binding,  Mr.  Bushnell,  would  it 
not  be  a  pretty  good  defense  to  a  civil  injunction  action  or  perhaps 
a  criminal  prosecution  for  a  lawyer  to  say,  "This  rule  has  been  pro- 
mulgated by  the  ABA  setting  the  standards  for  lawyers,  and  my 
conduct  complied  with  it;  it  may  be  at  variance  with  the  SEC's 
rules,  but  I  am  a  member  of  the  ABA  and  I  was  following  the 
ABA's  rule?" 

Mr.  Bushnell.  Senator,  I  think  it  would  be  an  argument. 

Senator  Specter.  A  pretty  good  one. 

Mr.  Bushnell.  But  I  cannot  share  your  judgment  that  it  would 
be  a  defense. 

Senator  Specter.  A  pretty  good  jury  argument,  would  it  not  be, 

at  least? 

Mr.  Bushnell.  It  would  not  be  a  good  jury  argument  up  m 
Michigan,  but  it  might  be  someplace.  I  really  cannot  give  a  lot  of 
credence  to  that  position  advanced  in  the  defense  of  any  criminal 
prosecution  or  even  civil  litigation. 

Senator  Specter.  Would  you  say  that  it  would  be  irrelevant,  and 
would  be  excluded  by  the  judge  at  trial? 

Mr.  Bushnell.  Today,  nothing  is  excluded,  but  quite  apart  from 
that,  no.  It  is  a  relevant  argument,  but  it  is  a  make-weight  argu- 
ment, I  would  suggest. 

Senator  Specter.  Well,  all  right.  I  just  did  not  \yant  to  let  the 
assertion  go  by  unquestioned  about  the  lack  of  standing  of  the  ABA 
rule. 

Mr.  Bushnell.  The  assertion  attempted  to  present  the  reality  of 

the  situation. 

Senator  Specter.  OK.  .  . 

Mr.  Bushnell.  Continuing  in  that  vein,  the  actions,  positions, 
and  statements  of  the  American  Bar  Association  are  advisory.  The 
American  Bar,  through  its  committees  and  sections,  through  its  of- 
ficers and  board  of  governors,  and  through  its  representatively 
elected  members  of  the  house  of  delegates,  gathers  together  those 
who  are  among  the  finest  and  most  dedicated  legal  minds. 

Through  a  deliberative  process  marked  by  high  scholarship,  the 
ABA  seeks  to  give  advice  and  counsel  to  the  profession,  both  bench 
and  bar,  as  to  the  best  ways  to  maintain  and  enhance  the  system  of 

justice.  .J    ,  1 

By  precept  and  example,  the  ABA  has  successfully  provided  lead- 
ership, and  does  provide  leadership  in  and  to  the  justice  system.  It 
is  through  the  model  rules  of  professional  conduct  that  we  of  the 
association  seek  to  enhance  such  opportunities. 

In  my  formal  statement,  there  is  set  forth  in  detail  the  ABA  his- 
tory in  the  area  of  lawyers'  professional  ethics.  Very  briefly,  I 
would  advise  the  committee  that  the  association  has  most  recently 
spent  some  6  years  in  deliberation  on  this  subject  of  professional 
ethics. 

Formal  hearings  have  been  held  throughout  the  country.  Count- 
less discussions  with  this  group  and  that  have,  and  continue,  to 
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take  place.  Local  and  State  bar  associations  have  devoted  literally 
several  hundred  thousand  lawyer  hours  to  this  subject. 

Extensive  debate  has  taken  place  in  the  house  of  delegates  in 
consideration  of  hundreds  of  amendments  to  the  various  proposed 
rules,  of  which,  incidentally,  there  are  some  52,  and  the  task  is  not 
yet  finished. 

Speaking  directly  to  the  issue  of  client-lawyer  confidentiality, 
confidentiality  poses  a  moral  dilemma  for  all  professions.  Journal- 
ists often  refuse  to  reveal  sources;  psychiatrists  and  other  doctors 
seldom  divulge  medical  records;  the  priest  and  penitent  relation- 
ship is  sacred. 

Would  the  public  be  better  informed  if  reporters  revealed 
sources?  Would  it  be  better  served  if  medical  and  psychiatric 
records  were  more  open?  Would  the  public  be  better  served  if  the 
pastor  could  tell  the  secrets  of  his  or  her  flock? 

Obviously,  there  are  no  easy  answers  and  each  profession  contin- 
ues to  struggle  with  this  dilemma.  We  have  no  illusion  that  the 
answer  of  the  American  Bar  Association  is  a  complete  solution  for 
the  legal  profession.  But  in  balancing  the  various  interests  of  the 
public,  we  believe  the  positions  we  have  adopted  on  client  confiden- 
tiality serve  the  public  better  than  do  other  alternatives  that  have 
been  suggested. 

Because  we  also  believe  that  confidentiality  is  not  the  exclusive 
province  of  any  of  the  professions,  we  welcome  the  public  dialog 
that  is  taking  place,  and  we  particularly  welcome  the  opportunity 
that  this  proposed  legislation  has  given  for  that  dialog. 

In  the  dialog  within  the  American  Bar  Association,  a  majority  of 
the  house  of  delegates  concluded,  after  long  years  of  study  by  the 
association,  that  potential  frauds  are  more  likely  to  be  prevented 
by  legal  advice  based  upon  all  of  the  facts  being  disclosed  to  the 
lawyer  than  are  prevented  by  permitting  a  lawyer,  in  his  discre- 
tion, to  disclose  his  client's  confidences. 

In  actual  practice,  I  submit  that  very  few  lawyers  ever  encounter 
the  situations  at  which  the  proposed  legislation  is  aimed. 

Senator  Specter.  Mr.  Bushnell,  what  was  the  critical  point,  if 
you  know,  where  the  Kutak  commission  decided  the  contrary  of 
what  you  just  said? 

The  commission  concluded  that  the  lawyer  should  have  the 
option;  it  said  the  lawyer  may  make  those  disclosures. 

Mr.  Bushnell.  The  Kutak  commission's  recommendation  to  the 
American  Bar  was  one  of  the  alternatives  to  which  I  have  alluded. 
In  consideration  of  that  recommendation,  through  this  debating 
and  counseling  and  deliberative  process,  the  recommendation  was 
not  acceded  to  in  its  entirety. 

The  Kutak  commission  did  magnificent  work,  but  the  collective 
judgment  of  the  house  was  not  to  accept  that  particular  recommen- 
dation; rather,  to  adopt  1.6  as  it  now  presently  stands. 

Many  lawyers,  I  suggest,  have  found  and  will  continue  to  find 
themselves  in  situations  where  knowing  the  full  truth  and  all  of 
the  facts  from  the  client  has  enabled  them  to  persuade  a  client  not 
to  pursue  a  criminal  or  fraudulent  course  of  conduct. 

If  absolute  confidentiality  is  removed,  the  lawyer  will  be  unable 
to  learn  the  full  truth  that  is  vital  both  for  the  ultimate  defense  of 
the  public  and  for  the  immediate  defense  of  the  client. 
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Weakening  of  confidentiality  weakens  the  right  of  everyone  to  a 
complete  and  vigorous  legal  representation,  and  this  is  the  system 
of  justice  to  which  this  country  has  been  irrevocably  committed. 

Again,  Senator,  on  behalf  of  President  Harrell  and  the  associ- 
ation, I  thank  the  committee  for  this  opportunity  to  share  our 
views. 

Senator  Specter.  Thank  you  very  much,  Mr.  Bushnell.  We  very 
much  appreciate  your  being  here. 

[The  prepared  statement  of  Mr.  Bushnell  follows:] 
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Prepared  Statement  of  George  E.  Bushnell.  Jr. 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

My  name  is  George  E.  Bushnell,  Jr.,  and  I  am  pleased  to 
accept,  on  behalf  of  the  President  of  the  American  Bar 
Association,  your  kind  invitation  to  appear  before  you  to 
discuss  the  process  by  which  the  ABA  has  considered  the 
important  subject  of  a  lawyer  preserving  the  confidences  of  a 
client.   I  appear  today  in  my  capacity  as  Chairman  of  the  Committee 
on  Rules  and  Calendar  of  the  Association's  policy-making  House 
of  Delegates.   I  am  in  the  private  practice  of  law  in  Detroit, 
Michigan  and  have  served,  among  other  positions,  as  President 
of  the  Detroit  Bar  Association  and  President  of  the  State  Bar 
of  Michigan. 

When  Senator  Specter  introduced  S.485  on  February  16,  he 
stated  that  his  bill  "addresses  the  complex  issues  raised  by 
last  week's  action  of  the  House  of  Delegates  of  the  American 
Bar  Association"  on  the  subject  of  preserving  the  confidentiality 
of  client  information.   My  purpose  in  appearing  today  is  to 
recount  the  process  by  which  the  Association,  over  the  last 
five  years,  has  sought  to  deal  with  these  complex  issues  and 
the  considerations  which  led  to  the  proposed  Rule  1.6  of  the 
Model  Rules  of  Professional  Conduct.   A  bit  of  prior  history  may 
help  to  place  these  recent  efforts  in  context. 

The  American  Bar  Association  has  sought  to  assist  the 
states  in  developing  model  standards  of  ethical  conduct  since 
early  this  century.   Certain  state  bar  associations  had  begun 
to  develop  codes  of  ethics  in  the  latter  part  of  the  19th  century. 
These  state  developments  led  to  a  consensus  that  the  drafting  of 
a  model  code  at  the  national  level  would  be  extremely  useful  to 
those  in  each  state  charged  with  the  drafting  responsibility. 
In  1908,  the  American  Bar  Association  adopted  a  set  of  32  Canons 
of  Professional  Ethics  and  promulgated  them  to  the  states  for 
their  consideration  and  possible  adoption.   Over  a  period  of 
years,  many  states  adopted  similar  Canons,  in  virtually  all 
cases  making  changes  and  additions  appropriate  to  circimstances 
in  those  states. 

Various  amendments  were  proposed  to  the  model  Canons  at  the 
national  level  as  well  over  the  following  years,  and  many  were 
adopted.   By  1964,  however,  there  was  a  strong  sentiment  in  the 
bar  that  a  redrafting  of  the  Canons,  not  further  piecemeal 
amendment,  was  needed.   Then-President  Lewis  Powell  appointed  a 
committee  to  study  and  revise  the  Canons;  the  committee's  pro- 
posals were  developed  over  the  following  five  years  and  adopted 
by  our  House  of  Delegates  in  1969.   The  "Model  Code  of  Professional 
Responsibility"  has  been  amended  since,  but  it  is  the  model  set 
of  standards  which  to  the  present  day  has  the  endorsement  of  the 
American  Bar  Association.   Since  1969,  some  AS  states  have  adopted 
the  Code  as  the  standard  for  their  jurisdictions,  albeit  with 
numerous  variations  in  the  different  states. 

The  standard  with  respect  to  preservation  of  client  confidences 
in  the  1969  Model  Code  is  contained  in  Canon  4,  "A  Lawyer  Should 
Preserve  the  Confidences  and  Secrets  of  a  Client."   The  standard 
provides : 

DR  4-101.   Preservation  of  Confidences  and  Secrets  of  a  Client 

(A)  "Confidence"  refers  to  information  protected  by  the 
attorney-client  privilege  under  applicable  law,  and 
"secret   refers  to  other  information  gained  in  the 
professional  relationship  that  the  client  has 
requested  be  held  inviolate  or  the  disclosure  of 
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which  would  be  embarrassing  or  would  be  likely  to 
be  detrimental  to  the  client. 

(B)  Except  when  permitted  under  DR  4-101(C),  a  lawyer  shall 
not  knowingly: 

(1)  Reveal  a  confidence  or  secret  of  his  client. 

(2)  Use  a  confidence  or  secret  of  his  client  for 
the  advantage  of  himself  or  of  a  third  person, 
unless  the  client  consents  after  full  dis- 
closure. 

(C)  A  Lawyer  may  reveal : 

(1)  Confidences  or  secrets  with  the  consent  of 
the  client  or  clients  affected,  but  only 
after  a  full  disclosure  to  them. 

(2)  Confidences  or  secrets  when  permitted  under 
Disciplinary  Rules  or  required  by  law  or 
court  order. 

(3)  The  intention  of  his  client  to  commit  a  crime 
and  the  information  necessary  to  prevent 

the  crime. 

(4)  Confidences  or  secrets  necessary  to  establish 
or  collect  his  fee  or  to  defend  himself  or 
his  employees  or  associates  against  an  accusa- 
tion of  wrongful  conduct. 

(D)  A  lawyer  shall  exercise  reasonable  care  to  prevent  his 
employees,  associates,  and  others  whose  services  are 
utilized  by  him  from  disclosing  or  using  confidences 
or  secrets  of  a  client,  except  that  a  lawyer  may  reveal 
the  information  allowed  by  DR  4-101 (c)  through  an  employee. 

Because  of  the  rapidity  of  societal  change  and  of  changes  in 
the  practice  of  law,  the  Association's  leadership  had  come  to 
believe  by  1977  that  a  reexamination  of  the  existing  Code  was 
already  needed.   A  Special  Committee  to  Study  the  Code  of  Professional 
Responsibility  was  established.   Due  to  the  broad  impact  and 
policy  considerations  of  the  ethics  standards,  a  decision  was  made 
to  include  non-lawyers  in  the  committee's  membership;  the  group 
was  then  reconstituted  as  the  Commission  on  Evaluation  of  Pro- 
fessional Standards.   Robert  J.  Kutak  was  appointed  its  chairman 
and  served  in  that  capacity  until  his  death  in  January  of  this  year. 

The  Commission  held  numerous  meetings  and  consultations  over 
the  next  2h   years,  which  effort  culminated  in  the  Discussion  Draft, 
Model  Rules  of  Professional  Conduct,  published  on  January  30,  1980. 
In  order  to  provide  broad  exposure  of  this  draft  and  opportunity 
to  comment  on  it,  the  Commission  held  five  public  hearings  in  1980, 
in  Chicago  (February  3),  Atlanta  (March  3),  San  Francisco  (April  7), 
New  York  City  (May  5)  and  Honolulu  (August  5) . 

Based  on  information  obtained  at  these  hearings,  the 
Commission  substantially  revised  the  Discussion  Draft  and,  on 
May  30,  1981,  issued  a  proposed  Final  Draft.   The  Commission  also 
issued  concurrently  a  proposed  Alternative  Draft,  which  contained 
the  same  standards  as  the  proposed  Final  Draft,  but  retained  the 
format  of  the  existing  Model  Code  of  Professional  Responsibility. 

Commission  meetings  continued  to  be  held  to  consider  additional 
comments  on  these  drafts,  the  result  of  which  was  further  refinement 
of  the  proposed  Final  Draft.   That  draft  and  the  Alternative  Draft 
were  considered  by  our  House  of  Delegates  in  February  1982,  at 
which  time  the  delegates  voted  to  proceed  with  the  new  format. 
No  substantive  decisions  were  made  by  the  delegates  at  that  meeting. 
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The  Commission  received  additional  comments  and  further  refined 
the  proposed  Final  Draft  between  February  and  July,  1982,  at  which 
time  the  Commission  approved  the  Final  Draft.   The  Rules  and 
Calendar  Committee,  which  I  chair,  and  the  Hearings  Committee  issued 
the  Final  Draft  July  6,  1982  and  requested  submission  of  any  written, 
proposed  amendments  to  the  draft.   The  Final  Draft  and  all  proposed 
amendments  which  had  been  received  was  considered  by  our  House  of 
Delegates  in  August  1982.   After  extensive  debate,  and  consideration 
of  limited  portions  of  the  Final  Draft,  further  consideration  was 
scheduled  for  February  1983.   In  the  interim,  the  draft  was  published 
in  the  fall  of  1982  as  a  special  supplement  to  the  ABA  Journal. 

Additional  comments  and  proposed  amendments  were  submitted, 
and  the  Final  Draft  and  hundreds  of  proposed  amendments  were  sub- 
mitted for  consideration  by  our  House  of  Delegates  in  February  of 
this  year. 

Although  the  House  of  Delegates  began  consideration  of  the 
proposed  Model  Rules  of  Professional  Conduct  at  its  Annual  Meeting 
in  August,  1982,  it  did  not  reach  Rule  1.6  during  those  sessions. 
The  House  began  consideration  of  Rule  1.6  at  its  Midyear  Meeting 
in  February,  1983.   Ten  amendments  were  proposed  to  this  Rule 
and  the  House  debated  the  Rule.   Twenty  persons  spoke  on  Rule  1.6 
on  the  House  floor.   Two  proposed  amendments  were  defeated  by 
voice  vote;  a  third  amendnient  was  adopted  by  &   207-129  vote.   The 
remaining  proposed  amendments  were  withdrawn. 

The  House  continued  its  debate  on  the  rest  of  the  proposed 
code  until  late  the  following  evening.   After  completing  action 
on  all  proposed  amendments,  the  Rules  as  amended  were  forwarded 
to  the  House  Committee  on  Drafting.   The  Committee  on  Drafting  is 
charged  with  refining  the  language  of  the  Model  Rules  and  editing 
the  Comments  to  reflect  the  action  of  the  House.   There  will  be 
debate  at  the  1983  Annual  Meeting  in  August  upon  the  Comments 
and  then  a  vote  will  be  taken  on  the  Model  Rules  and  Comments 
as  a  whole.   If  approved,  they  will  then  be  disseminated  to  the 
states  for  their  consideration  and  possible  adoption. 

I  have  taken  the  time  to  describe  the  almost  six-year  history 
of  this  project  to  demonstrate  the  careful  consideration  given 
to  this  subject  by  all  parties  and  the  full  airing  which  was 
given  to  all  points  of  view.   As  Senator  Specter's  statement  on 
introduction  of  his  bill  indicated,  the  issues  here  are  complex, 
and  there  are  strong  differences  of  view  on  these  issues.   The 
position  of  the  House  was  reached  carefully,  thoughtfully,  and 
with  full  regard  for  these  differences  in  viewpoint. 

As  with  many  areas  of  the  law,  the  House  was  involved  in 
a  balancing  act  between  conflicting  points  of  view,  much  as  the 
witnesses  this  morning  are  attempting.   I  will  endeavor,  there- 
fore, to  trace  briefly  the  issues  which  were  before  the  House 
of  Delegates  during  consideration  of  proposed  Rule  1.6. 

The  broad  principle  is  one  which  is  common  to  many  other 
professions:   that  there  is  an  overriding  public  purpose  served 
by  permitting  members  of  the  public  to  disclose  confidences  to 
certain  persons  in  positions  of  trust  without  fear  of  further 
disclosure.   Such  "privileged"  relationships  as  those  of  doctor- 
patient,  priest-penitent,  reporter-source,  and  lawyer-client 
have  been  long  recognized.   Without  them,  troubled  persons  would 
be  greatly  inhibited  from  seeking  counsel  and  guidance  on 
sensitive  matters  and  from  revealing  instances  of  wrongdoing. 
Underlying  each  of  these  privileges  is  a  belief  that  absent  the 
"safe  harbor"  afforded  by  the  privilege,  acts  which  are  contrary 
to  the  social  good  would,  in  many  instances,  remain  xinresolved 
and  iinremedied. 
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These  privileges  are  not  absolute,  and  the  proposed  Rule  1.6 
does  not  provide  an  absolute  standard.   The  further  one  limits 
the  scope  of  the  privilege,  however,  the  more  one  imdercuts  the 
perception  of  the  public  that  it  can  disclose  confidential  infor- 
mation with  impunity.   Narrow  exceptions  can  be  understood  and 
applied  by  both  the  professions  and  the  public;  broad  exceptions 
lead  to  uncertainties  on  both  sides.   The  uncertainties  in  turn 
will  lead  professionals  to  resolve  any  doubts  in  favor  of  dis- 
closure; in  their  turn,  clients  will  quickly  conclude  that  they 
cannot  rely  upon  lawyers  to  retain  their  confidences  in  connection 
with  proposed  courses  of  action  where  there  is  any  possibility 
that  failure  to  make  a  disclosure  may  place  the  professional  in 
jeopardy.   For  lawyers  and  their  clients,  the  result  inevitably 
must  be  that  clients  would  confide  in  and  consult  with  lawyers  less 
frequently  and  less  candidly.   The  opportunities  for  lawyers  to 
advise  clients  effectively  as  to  a  proper,  lawful  course  of  action, 
and  to  dissuade  those  who  may  contemplate  criminal  or  fraudulent 
actions,  will  be  greatly  lessened. 

Rule  1.6  must  also  be  read  in  the  context  of  the  other  pro- 
posed rules.   Together,  these  proposed  model  rules  provide  the 
lawyer  with  responsible  guidance  to  avoid  having  his  services 
utilized  by  clients  for  the  effectuation  of  crimes  or  frauds  and 
having  third  parties  rely  upon  his  participation  in  such  circum- 
stances once  he  has  withdrawn. 

For  example.  Rule  1.2(d)  clearly  would  prohibit  a  lawyer 
from  assisting  a  client  in  a  crime  or  fraud.   It  provides: 

Rule  1.2  Scope  of  Presentation 

(d)  A  lawyer  shall  not  counsel  a  client  to  engage, 
or  assist  a  client,  in  conduct  that  the  lawyer 
knows  is  criminal  or  fraudulent,  but  a  lawyer 
may  discuss  the  legal  consequences  of  any  proposed 
course  of  conduct  with  a  client  and  may  coxinsel 
or  assist  a  client  to  make  a  good  faith  effort 
to  determine  the  validity,  scope,  meaning  or 
application  of  the  law. 

Rule  1.16  makes  clear  that  a  lawyer  would  have  an  absolute 
right  to  withdraw  from  the  representation  if  his  services  have 
been  utilized  by  a  client  to  perpetrate  a  fraud  or  crime.   It 
provides  in  relevant  part: 

Rule  1.16  Declining  or  Terminating  Representation 

(a)  Except  as  stated  in  paragraph  (c) ,  a  lawyer  shall 
not  represent  a  client  or,  where  representation  has 
commenced,  shall  withdraw  from  the  representation 
of  a  client  if: 

(1)  The  representation  will  result  in  violation 
of  the  rules  of  professional  conduct  or  other 
law; 

(b)  Except  as  stated  in  paragraph  (c) ,  a  lawyer  may 
withdraw  from  representing  a  client  if  withdrawal 
can  be  accomplished  without  material  adverse 
effect  on  the  interests  of  the  client,  or  if: 

(1)  The  client  persists  in  a  course  of  action  in- 
volving the  lawyer's  services  that  the  lawyer 
reasonably  believes  is  criminal  or  fraudulent; 

*  *  * 
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C4)  A  client  insists  upon  pursuing  an  objective 
that  the  lawyer  considers  repugnant  or  im- 
prudent ;  or 

(5)  The  client  has  utilized  the  representation  to 
perpetrate  a  crime  or  fraud; 

*  *  * 

(c)  When  ordered  to  do  so  by  a  tribunal,  a  lawyer 
shall  continue  representation  notwithstanding 
good  cause  for  terminating  the  representation. 

*  *  * 

Proposed  Rule  4.1(b)  makes  clear  that  a  lawyer  must  disclose 
information  to  others  to  the  extent  needed  to  prevent  his  assisting 
in  his  client's  crime  or  fraud.   It  provides: 

Rule  4.1  Truthfulness  in  Statements  to  Others 

In  the  course  of  representing  a  client  a  laywer  shall  not 
knowingly: 

(a)  Make  a  false  statement  of  material  fact  or  law  to 
a  third  person;  or 

(b)  Fail  to  disclose  a  material  fact  to  a  third  person 
when  disclosure  is  necessary  to  avoid  assisting  a 
criminal  or  fraudulent  act  by  a  client  unless  dis- 
closure is  prohibited  by  Rule  1.6. 

Although  Rule  4.1(b)  would  forbid  the  lawyer  to  disclose 
client  confidences  in  complying  with  the  Rule,  it  is  clear  that 
the  lawyer  must  take  whatever  action  he  can  without  such  disclosure 
of  specific  client  commionications .   For  example,  the  lawyer  may, 
and  if  necessary  to  avoid  assisting  the  crime  or  fraud  must,  advise 
persons  whom  he  knows  have  relied  upon  his"  prior  participation  in  a 
matter  that  he  has  withdrawn  and  is  no  longer  associated  with  the 
matter.   When  opinions  or  other  documents  have  been  distributed  and 
the  circumstances  indicate  that  the  lawyer  who  has  taken  responsi- 
bility for  their  content  has  been  misled,  the  lawyer  may  (and  may 
be  required  to)  withdraw  those  opinions  and  docximents  or  otherwise 
disassociate  himself  from  their  content.   The  withdrawing  lawyer 
may  similarly  inform  other  lawyers  succeeding  him  in  the  represen- 
tation and  may  also  advise  them  to  seek  the  client's  consent  to 
the  lawyer's  discussion  of  the  reasons  for  the  withdrawal.   If  his 
former  client  refuses  to  assist  in  that  inquiry  by  consenting  to 
frank  disclosures  by  the  lax<ryer,  that  refusal  in  itself  should 
be  sufficient  to  alert  third  parties. 

Therefore,  without  revealing  specific  client  communications 
protected  by  proposed  Rule  1.6,  the  lawyer  may  take  effective 
measures  to  prevent  his  participation  in  a  matter  from  being 
utilized  by  a  client  to  further  a  crime  or  fraud.   If  matters 
proceed  further  and  judicial  proceedings  are  commenced,  it  will 
be  up  to  a  court  to  determine  whether  the  lawyer  should  disclose 
client  communications  under  the  circtmistances  or  whether  those 
communications  should  be  protected  by  the  court  from  disclosure 
if  the  client  claims  an  attorney-client  privilege.   The  lawyer 
must,  of  course,  comply  with  whatever  disposition  of  that  question 
is  made  by  the  court . 

In  addition,  proposed  Rule  3.3.  requires  a  lawyer  to  take 
measures  to  prevent  a  court  being  misled  even  if  compliance  with 
that  requirement  means  that  information  otherwise  protected  by 
Rule  1.6  must  be  disclosed. 


38 


The  proposed  Model  Rules  provide  a  responsible  and  balanced 
framework  in  which  the  lawyer  must  protect  confidential  client 
communications,  the  client  can  consult  with  a  lawyer  candidly 
without  fear  that  his  confidences  will  be  disclosed,  and  the 
public  is  assured  that  the  lawyer  can  effectively  avoid  becoming 
a  participant  in  a  client's  crime  or  fraud  or  allowing  his  prior 
participation  to  be  utilized  to  further  such  improper  conduct. 
This  resolution  in  the  proposed  Model  Rules  of  these  difficult 
issues  will,  of  course,  be  subject  to  continual  review,  debate 
and  revision  by  the  Bar. 

If  and  when  the  Model  Rules  are  presented  for  adoption  to 
the  appropriate  legislature,  court  or  bar  association  in  a  state, 
by  the  appropriate  groups  within  that  state,  that  authority  may 
or  may  not  adopt  the  Model  Rules.   The  rules  of  professional 
conduct  are  matters  of  exclusive  state  concern  and  only  the  rules 
adopted  by  the  individual  states,  not  the  Model  Rules  recommended 
by  the  ABA,  are  binding  on  lawyers  admitted  to  the  Bars  of  the 
respective  states. 

Further,  the  Model  Rules,  and  the  codes  of  professional 
conduct  adopted  by  the  states,  are  only  disciplinary  rules  of 
professional  conduct.   The  lawyer  is  not  immune  from  other 
relevant  law,  such  as  the  law  of  malpractice,  which  may  require 
disclosure  in  certain  situations  involving  the  representation 
of  an  organization  client,  and  federal  and  state  prohibitions 
against  aiding  and  abetting  criminal  or  fraudulent  acts  and 
misprision  of  felonies. 

In  conclusion,  I  would  note  that  we  have  taken  no  official 
policy  position  with  respect  to  the  question  of  federal  legis- 
lation in  general  or  this  legislation  in  particular.   Historically, 
of  course,  we  have  favored  regulation  of  the  profession  by  the 
states  and  by  the  profession  itself  and  believe  that  this  approach 
has  served  the  public  very  well  indeed.  -  - 
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Senator  Specter.  I  would  like  to  call  now  on  Prof.  Monroe  Freed- 
man,  Hofstra  School  of  Law,  to  join  us.  Mr.  Bushnell,  if  you  would 
stay,  I  would  prefer  that. 

Professor  Freedman,  we  very  much  appreciate  your  joining  us. 
You  have  a  distinguished  reputation  and  record  in  this  and  other 
fields.  Thank  you  for  your  very  extensive  submission  in  advance, 
and  we  know  you  have  other  commitments  and  travel  plans  and 
we  look  forward  to  your  testimony. 

STATEMENT  OF  MONROE  H.  FREEDMAN,  PROFESSOR  OF  LAW, 
HOFSTRA  SCHOOL  OF  LAW,  HOFSTRA  UNIVERSITY 

Professor  Freedman.  Thank  you  very  much,  Mr.  Chairman.  I  am 
very  grateful  for  the  invitation  to  testify  on  this  extremely  impor- 
tant matter. 

The  prepared  testimony  that  I  have  submitted  deals  with  three 
propositions.  The  first  is  that  the  subject  of  lawyers'  ethics  is  of  the 
greatest  public  interest,  affecting  the  fundamental  rights  of  all  citi- 
zens. 

The  second  is  that  the  American  Bar  Association  has  failed  con- 
sistently throughout  this  century  in  its  efforts  at  self-regulation  of 
the  legal  profession. 

The  third  is  that  it  is  extremely  important,  therefore,  that  the 
Congress  assume  responsibility  for  governing  the  ethical  conduct  of 
lawyers  before  Federal  courts  and  agencies. 

Self-regulation  of  the  legal  profession  by  a  private  association  of 
lawyers — which  is,  for  practical  purposes,  what  we  have  had — is 
contrary  to  democratic  theory  and  ideals.  I  cannot  say  with  any  as- 
surance that  the  Congress  would  do  a  better  job  than  the  ABA  has 
done,  but  it  is  hard  to  believe  that  Congress  could  do  worse  than 
the  American  Bar  Association  has  done,  by  the  admission  of  its 
own  official  publications  and  spokespeople. 

As  stated  by  former  ABA  President  Robert  Meserve  and  Yale 
law  Prof.  Geoffrey  Hazard,  who  is  the  reporter  for  the  Kutak  Com- 
mission, anyone  who  thinks  the  ABA's  current  efforts  at  self-regu- 
lation are  working  well  is  living  in  a  dream  world. 

Unfortunately,  the  same  people  who  contributed  to  that  failure, 
including  Mr.  Meserve  and  Professor  Hazard,  are  now  responsible 
for  an  ABA  committee's  new  proposal,  which  is  even  worse  than 
the  present  code  of  professional  responsibility  which  it  would  re- 
place. 

In  sum,  issues  of  lawyers'  ethics  are  in  the  highest  public  inter- 
est. Self-regulation  has  been  a  demonstrable  failure.  I  believe, 
therefore,  that  it  is  urgent  that  the  Congress  assume  responsibility 
for  a  comprehensive  code  of  ethical  conduct  for  lawyers  practicing 
before  Federal  courts  and  agencies. 

I  would  therefore  endorse  the  proposal  of  the  Securities  and  Ex- 
change Commission  that  a  broader  study  be  undertaken  of  the  kind 
that  they  suggest,  and  I  would  like  to  express  my  personal  appre- 
ciation, Mr.  Chairman,  of  the  role  that  you  are  playing  in  introduc- 
ing this  important  issue. 

I  would  like  to  add  one  further  comment  which  may  be  of  inter- 
est to  you,  based  on  your  exchange  with  Mr.  Bushnell;  2  or  3  years 
ago,  I  was  invited  to  testify  as  an  expert  witness  in  a  Federal  pros- 
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ecution  of  a  lawyer  in  Federal  court  in  Tennessee.  The  defense 
lawyer  was  James  Neal,  the  former  chief  counsel  for  the  Watergate 
Special  Prosecutor's  Office. 

The  lawyer-defendant  had  been  accused  originally  of  obstruction 
•  of  justice,  contempt  of  court,  and  four  other  Federal  felonies,  be- 
cause he  had  withheld  from  the  prosecutors  for  a  period  of  time  in- 
criminating information  that  he  had  about  his  client. 

Mr.  Neal  presented  me  as  an  expert  witness  to  testify  that  under 
the  existing  rules  governing  lawyers'  conduct,  the  lawyer  had  an 
obligation  to  remain  silent,  or  at  the  very  least,  he  was  reasonable 
in  believing  that  he  had  an  obligation  to  remain  silent. 

The  jury  accepted  that  proposition,  and  the  attorney  was  acquit- 
ted. That  case  bears  out  the  suggestion  that  you  made  to  Mr.  Bush- 
nell  that  these  rules  are  of  enormous  practical  importance.  I  think 
they  will  be  of  increasing  importance,  perhaps  more  so  in  malprac- 
tice actions  than  in  criminal  prosecutions. 

[The  prepared  statement  of  Mr.  Freedman  follows:] 
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Prepared  Statement  of  Monroe  H.  Freedman 

united  states  senate 
committee  on  the  judiciary 

Lawyer's  Duty  of  Disclosure  Bill  (S.  485) 

Testimony  of 

PROFESSOR  MONROE  H.  FREEDMAN 

Mr.  Chairman: 

I  am  grateful  for  the  invitation  to  testify  before  the  Committee 
on  legislation  relating,- to  lawyers'  ethics.  I  have  been  asked  to 
state  my  qualifications,  and  have  done  so  in  a  footnote.* 

I  would  like  'to  address  three  propositions  that  are  relevant 
to  the  Committee's  concerns.  First,  the  subject  of  lawyers'  ethics 
is  of  the  greatest  public  interest,  affecting  the  fundamental  rights 
of  all  citizens.  Second,  the  American  Bar  Association  has  failed 
consistently,  throughout  this  century,  in  its  efforts  at  self-regula- 
tion of  the  legal  profession  through  a  comprehensive  code  of  profes- 
sional conduct.  Third,  it  is  extremely  important,  therefore,  that 
the  Congress  assume  responsibility,  .for  governing  the  ethical 
conduct  of  lawyers  before  federal  courts  and  agencies,  although' 
in  a  sounder  and  more  comprehensive  way  than  is  attempted  in  the 
Bill  now  before  the  Committee.  I  cannot  say  with  assurance  that 
Congress  will  do  a  better  job  than  the  ABA  has  done ,  but  it  is  hard 
to  believe  that  Congress  could  do  worse  than  the  ABA. 
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Monroe  H.  Freedman  has  testified  several  times  on  lawyers'  and 
judges'  ethics  before  the  Judiciary  Committees  of  the  Senate  and 
the  House  of  Representatives.  He  has  also  appeared  as  an  expert 
witness  in  federal  and  state  courts,  including  testimony  on  be- 
half of  the  Department  of  Justice.  He  is  Professor  of  Law  and 
former  Dean  of  Hofstra  Law  School,  and  is  Of  Counsel  to  Orenstein 
Snitow  &  Sutak,  P.O.,  in  Manhattan.  His  book.  Lawyers'  Ethics  in 
an  Adversary  System,  won  the  ABA  Gavel  Award  Certificate  of  Merit 
in  1976,  He  has  served  as  chairman  of  three  professional  commit- 
tees on  lawyers'  ethics,  and  wrote  the  American  Lawyer's  Code  of 
Conduct  (Reporter's  Draft,  1981). 
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1.  Lawyers'  Ethics  and  Clients'  Rights 

■  The  ri^t  to  counsel  is  an  essential  component  of  the  cluster 
of  fundamental  rights  that  are  known  collectively  as  the  adversary 
system  for  the  administration  of  justice.  Other  basic  ri^ts  that 
make  up  the  adversary  system  include  the  right  to  petition  for 
redress  of  grievances,  due  process  of  law,  equal  protection  of  the 
law,  the  privilege  against  self-incrimination,  and  individual 
autonomy.  Rules  that  govern  the  professional  obligations  of  lawyers 
to  their  clients,  therefore,  will  necessarily  expand  or  restrict 
clients'  rights  in  the  most  profound  way. 

For  example,  a  rule  that  restricts  what  a  lawyer  may  say  on  behalf 
of  a  client's  cause  in  a  public  forum  will  adversely  affect  the 
client's  rights  under  the  First  Amendment.  A  code  of  conduct  that 
permits  a  public  prosecutor  to  draw  up  a  personal  Enemies  List  of 
people  to  be  subjected  to  government  harassment  is  a  threat  to 
civil  liberties.  So  too  is  a  code  of  conduct  that  permits  a  pros- 
ecutor to  put  a  citizen  to  the  anxiety,  anguish,  and  expense  of.- 
def ending  a  criminal  prosecution,  even  thou^  the  prosecutor  knows 

that  he  cannot  make  even  a  prima  facie  case  against  the  defendant.  Also, 
a  rule  that  requires  a  lawyer  to  reveal  incriminating  information 
about  a  client  to  government  officials  violates  both  the  right  to 
counsel  and  the  privilege  against  self-incrimination.   And  a  rule 
that  forbids  a  lawyer  to  give  truthful  information  about  the  avail- 
ability of  necessary  legal  services  to  members  of  the  public  violates 
the  First  Amendment  rights  of  those  people  who  need  such  information. 

Thus,  the  impact  of  codes  of  ethical  conduct  for  lawyers  extends 
far  beyond  the  lawyers  themselves,  either  enhancing  or  restricting 
the  fundamental  rights  of  everyone  in  our  society.  One  would  expect, 
therefore,  that  the  regulation  of  lawyers'  conduct-,  tike  other 
matters  of  major  public  interest,  would  be  the  concern  of  our 
representative  law-making  bodies.  On  the  contrary,  however,  that 
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crucial  public  responsibility  has  been  delegated,  for  the  most  part, 
to  a  private  organization  of  lawyers,  the  American  Bar  Association. 
It  is  important  to  consider,  therefore,  how  well  the  ABA  has  done  in 
the  task  of  self- regulation.  The  answer,  according  to  the  ABA  itself, 
is  that  it  has  failed  badly. 

2.  The  ABA'S  Failure  at  Self-Regulation  -- 

The  ABA'S  first  effort  to  draft  a  comprehensive  model  code 
was  its  Canons  of  Professional  Ethics  in  1908.  As  acknowledged  by 
the  ABA  itself,  however,  the  Canons  failed  to  give  ethical  guidance, 
lacked  coherence,  omitted  coverage  of  important  areas,  and  did  not 
lend  themselves  to  practical  sanctions  for  violations.  The  admission 
is  devastating,  because  it  describes  the  ethical  rules  under  which 
the  organized  bar  governed  the  legal  profession  for  more  than  half 
a  century,  from  1908  to  1969. 

The  ABA'S  next  effort  was  the  Model  Code  of  Professional 
Responsibility,  vrtiich  it  adopted  in  1969-  The  Code  was  promoted 
by  the  ABA  as  a  model  of  substance  and  drafting,  and  it  was  adopted 
quickly,  with  only  occasional  modifications,  in  virtually  every    ^ 
state.  The  Code  was  so  bad,  however,  that  within  ei^t  years  the 
ABA  had  appointed  yet  another  "blue  ribbon"  commission  to  review  it. 

The  conclusion  of  that  commission  (now  headed  by  former  ABA 
president  Robert  W.  Meserve)  was  that  the  present  Code  is  "inconsis- 
tent, incoherent,  and  unconstitutional,"  and  that  it  fails  to  give 
lawyers  any  guidance  on  some  of  the  most  fundamental  issues  of  lawyers' 
ethics.  In  addition,  a  recent  article  by  Mr.  Meserve  and  Yale  Law 
Professor  Geoffrey  Hazard  castigates  the  ABA's  Code  as  internally 
inconsistent,  ambiguous,  unrealistic,  and  harmful  to  effective 
service  to  clients.  Any  lawyer  who  thinks  the  present  ABA  code  is 
working  well,  they  conclude,  is  "living  in  a  dream  world." 

With  the   participation  of  some  of  the  same  people  who  drafted 
the  present  Code,  the  ABA  Committee  has  now  proposed  the  Model 
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Rules  of  Professional  Conduct-  The  Reporter  for  the  new  Rules  is 
Professor  Hazard,  who  previously  participated  in  deliberations  on 
the  Code,  and  was  credited  with  having  made  invaluable  suggestions. 
The  expression  of  appreciation  to  Professor  Hazard  does  not  indicate, 
however,  that  he  cautioned  his  colleagues  that  their  Code  was  so 
thoroughly  flawed  that  it  would  have  to  be  scrapped,  virtually  upon 
adoption.  Apparently  Professor  Hazard  did  not  perceive  the  pervasive, 
critical  flaws  in  the  Code  until  nine  years  or  more  after  its 
adoption. 

It  is  not  surprising  that  the  ABA  Committee's  proposed  Model 
Rules  of  Professional  Conduct  is  no  better.  In  fact,  since  the 
present  Code  has  been  refined  for  more  than  a  decade  by  amendments 
and  interpretive  opinions,  the  proposed  Rules  would  be  a  regression. 

One  major  area  of  concern  is  clients'  confidences,  which  I  have 
discussed  most  recently  in  an  article  in  the  ABA  Journal.  (A  copy 
of  that  article  is  attached  as  Appendix  A  to  this  testimony.) 

In  brief,  the  protection  of  clients'  confidences  by  the  lawyer 
is  required  by  the  Sixth  Amendment  right  to  counsel  and  by  the  Fifth 
Amendment  privilege  against  self-incrimination.  As  the  Supreme 
Court  has  recognized,  clients  cannot  obtain  the  effective  assistance 
of  counsel  unless  they  are  able  to  confide  fully  in  their  attorneys. 
And  if  a  client  does  confide  in  his  lawyer,  only  to  have  those 
confidences  betrayed  to  public  officials,  the  client  would  be 
denied  his  privilege  against  self-incrimination. 

In  addition,  vrtien  clients  confide  in  their  lawyers,  the  lawyers 
are  able  to  urge  their  clients  to  forego  or  to  rectify  illegal  or 
other  improper  conduct.  I  cannot  say  that  we  are  alviays  successful 
in  such  efforts,  but  I  can  assure  you,  from  personal  experience  and 
from  the  experience  of  countless  other  practitioners,  that  we  are 
frequently  successful  in  persuading  clients  to  forego  or  to  rectify 
wrongful  conduct. 
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There  is,  moreover,  a  fatal  fallacy  in  the  notion  that  by- 
compelling  lawyers  to  divulge  their  clients'  confidences,  we  will 
have  less  wrongdoing  by  clients.  The  reason  lawyers  learn  of  their 
clients'  wrongful  acts  or  intentions  is  that  clients  understand 
that  their  lawyers  will  not  betray  those  confidences.  If  you  change 
that  rule,  as  proposed  in  S.  485,  for  example,  clients  contemplating 
crimes  or  frauds  will  simply  withhold  the  truth  from  their  lawyers. 
Two  consequences  will  follow.  First,  few  if  any  crimes  or  frauds 
will  be  prevented  by  lawyers  who  blow  the  vrtiistle  on  their  clients, 
because  clients  will  keep  the  truth  from  their  lawyers.  Second,  for 
the  same  reason,  lawyers  will  no  longer  be  in  a  position  to  dissuade 
their  clients  from  criminal  or  fraudulent  conduct.  In  short,  a 
well-intentioned  proposal  would  be  at  best  useless,  and  at  worst 
counterproductive  in  practice. 

The  proposed  Model  Rules  of  Professional  Conduct  are  internally 
inconsistent  with  respect  to  clients'  confidences.  Under  the  Model 
Rules,  a  lawyer  with  knowledge  that  his  client  is  planning  to 
commit  a  multi-^nillion  dollar  fraud  is  required  to  honor  his  client's 
confidences  and  remain  silent  (properly  so,  in  my  view).  However, 
if  a  lawyer  learns  from  his  client  that  the  client  has  committed 
perjury,  the  Model  Rules  would  require  the  lawyer  to  betray  the 
client's  confidences  and  inform  the  judge  {viho  will  later  sentence 
the  client).  As  noted  earlier,  the  latter  provision  would  violate 
the  client's  Sixth  Amendment  right  to  counsel  and  Fifth  Amendment 
privilege  against  self-incrimination. 

In  addition,  the  distinctions  made  in  the  two  provisions  of  the 
Model  Rules  make  no  sense,  for  at  least  two  reasons.  First,  in  the 
case  of  fraud  on  a  third  party,  the  confidence  must  be  maintained 
even  thou^  the  fraud  is  yet  to  be  committed  and  could  be  stopped 
without  harm  to  the  client.  In  the  case  of  fraud  on  a  tribunal, 
however,  the  client's  confidence  must  be  betrayed  even  though  the 
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perjury  has  already  been  committed  and  divulgence  would  severely 
injure  the  client. 

Second,  the  fraud  on  a  third  party  typically  takes  place  in 
circumstances  of  low  visibility,  whereas  perjury  is  presented  publicly 
in  the  courtroom,  before, a  skeptical  judge  and  jury,  and  subject. to _ 
prompt  cross-examination  and  rebuttal  by  a  wary  adversary.  Yet  the 
Model  Rules  require  confidentiality  in  the  former  case,  and  divulgence 
in  the  latter.  If  a  distinction  were  to  be  made  between  the  two 
cases,  one  would  expect  it  to  be  the  other  way  around,  with  third- 
party  fraud  subject  to  disclosure,  and  knowledge  of  perjury  protected. 

An  argument  to  the  contrary  in.  the  ABA  House  of  Delegates 
debate  last  February  was  that  the  lawyer  is  an  "officer  of  the  court." 
However,  that  is  one  of  those  general  propositions  that,  as  Justice 
Holmes  observed,  do  not  decide  concrete  cases.  As  the  ABA  Committee 
on  Ethics  responded  in  Formal  Opinion  287: 

"We  yield  to  none  in  our  insistence  on  the  lawyer's 
loyalty  to  the  court  of  which  he  is  an  officer. 
Such  loyalty  does  not,  however,  consist  merely  in 
respect  for  the  judicial  office  and  candor  and 
frankness  to  the  judge.  It  involves  the  steadfast 
maintenance  of  the  principles  vrfiich  the  courts 
themselves  have  evolved  for  the  effective  adminis- 
tration of  justice,  one  of  the  most  firmly  estab- 
lished of  vrtiich  is  the  preservation  undisclosed 
of  the  confidences  communicated  by  his  clients  to 
the  lawyer  in  his  professional  capacity." 

The  Committee  correctly  held,  therefore,  that  the  lawyer  is 
required  to  honor  his  client's  confidences,  in  both  civil  and 
criminal  cases,  ^rinere  the  client  has  committed  a  fraud  on  the  court. 
That  rule  has  been  carried  forward  in  the  present  Code  of  Professional 
Responsibility,  as  amended  by  the  House  of  Delegates  in  1974  and  as 
interpreted  a  year  later  in  Formal  Opinion  341. 

A  contrary  rule  inevitably  leads  to  "selective  ignorance"  on 
the  part  of  the  lawyer.  That  is,  clients,  knowing  that  their  lawyers 
are  required  to  betray  their  confidences,  will  withhold  information 
that  the  clients  believe  (rightly  or  wrongly)  to  be  potentially 
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embarrassing.  The  practice  of  selective  ignorance  has  been  condemned 
in  the  ABA  Standards  as  egregious  unprofessional  conduct,  supported 
only  by  the  unscrupulous. 

It  is  strange  to  find,  therefore,  that  selective  ignorance  is 
the  course  proposed  in  the  Model  Rules.  Those  rules  include  vrtiat 
Professor  Geoffrey  Hazard  has  called  a  lawyer-client  Miranda  warning, 
vrtiich  has  the  effect  of  putting  clients  on  notice  to  withhold 
potentially  embarrassing  information.  As  Professor  Hazard  has 
observed,  that  is  tantamount  to  treating  the  client  as  a  non-client. 

Another  anomaly  in  the  Model  Rules  relates  to  lawyers  for 
corporate  clients.  Althou^  the  lawyer  representing  an  individual  is 
required  to  reveal  the  client's  perjury,  lawyers  for  corporations 
are  forbidden  to  do  so. 

Assume,  for  example,  that  a  corporate  officer  has  perjured 
himself  to  protect  the  corporation  from  liability, _  Under  Rule  1.13(b) 
the  officer  has  committed  "a  violation  of  law  [that]  reasonably 
mi^t  be  imputed  to  the  or^nization."  If  the  corporation's 
board  of  directors  is  informed  of  the  perjury  and  refuses  to  take 
remedial  action,  then,  under  Rule  1.13(c),  the  lawyer  has  a  single 
option  —  he  "may"  resign,  but  is  not  required  to  do  so.  In  any 
event,  he  is  forbidden  to  reveal  the  perjury.  In  similar  circum- 
stances, however,  the  lawyer  for  an  individual  is  required  by  the 
Model  Rules  to  disclose  the  perjury  to  the  court.  Again,  if  a 
distinction  is  to  be  made  between  the  two  cases,  one  would  expect 
it  to  be  the  other  way  around. 

One  other  inconsistency  is  particularly  embarrassing  to  the 
profession.  Under  the  Model  Rules,  as  under  the  present  Code, 
confidentiality  is  more  important  than  protecting  third  parties  from 
client  fraud.  It  is  not  more  important,  however,  than  protecting  a 
lawyer  from  losing  a  fee.  In  a  fee  dispute  with  a  client,  the 
lawyer  is  permitted  to  betray  confidences  in  order  to  pursue  the 
unpaid  fee. 
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Obviously,  the  confidentiality  provisions  of  the  proposed  Model 
Rules  are  inconsistent  and  unconstitutional,  if  not  incoherent,  and 
are  in  some  respects  a  regression  from  the  present  Code.  Other 
provisions  of  the  Model  Rules  are  not  regressive,  but  represent  a 
failure  on  the  part  of  the  commission  even  to  attempt  to  remedy 
serious  defects  in  the  present  Code  that  have  come  to  light  in  the 
past  dozen  years.  With  respect  to  those  provisions,  adoption  of  the 
Model  Rules  would  provide  merely  an  illusion  of  reform,  vAiich  would 
make  it  less , likely  thai  real  reform  would  be  undertaken  in  the 
future.  Two  areas  of  special  importance  relate  to  prosecutors' 
ethics  and  pre-trial  publicity. 

It  is  generally  recognized  that  prosecutors  and  other  lawyers 
who  represent  the  government  must  be  subject  to  different  standards 
of  conduct  from  those  governing  lawyers  for  private  parties.  Pros- 
ecutors act  under  color  of  law,  do  not  receive  confidences  from 
clients  exercising  Fifth  and  Sixth  Amendment  ri^ts,  and  have 
discretion  in  exercising  the  awesome  powers  of  government.  As 
stated  by  the  Joint  Conference  Report  of  the  ABA  and  the  Association 
of  American  Law  Schools: 

"The  public  prosecutor  cannot  take  as  a  guide 
for  the  conduct  of  his  office  the  standards 
of  an  attorney  appearing  on  behalf  of  an 
individual  client." 

Thus,  a  comprehensive  code  of  conduct  for  lawyers  must  include 
appropriate  rules  to  guide  prosecutors. 

The  failure  of  both  the  present  Code  and  the  proposed  Model 
Rules  in  that  regard  is  at  the  most  elementary  level.  For  example, 
it  is  often  said  that  the  wrongdoing  of  lawyers  involved  in 
Watergate  provided  a  major  impetus  for  reform  of  lawyers'  ethical 
standards.  One  of  the  most  flagrant  of  the  Watergate  abuses  was 
the  plotting  by  Richard  Nixon  and  John  Dean  to  draw  up  an  Enemies 
List ,  and  to  use  that  list  as  the  basis  for  criminal  investigations , 
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tax  audits,  and  other  abuses  of  government  power  for  personal  and 
political  purposes. 

One  finds  with  dismay,  therefore,  that  the  drafters  of  the 
Model  Rules  have  not  dealt  with  that  issue.  A  prosecutor  could 
compile  a  similar" list  of  enemies  —  on  personal,  political, 
religious,  or  racial  grounds  —  and  not  violate  any  provision  of 
the  Model  Rules.  Also,  without  acting  unprofessionally  under 
either  the  present  Code- or  the  Model  Rules,  a  prosecutor  could 
show  favoritism  by  dropping  a  prosecution  for  personal  or  political 
reasons. 

Other  prosecutors'  problems  have  been  identified  in  the 
literature  relating  to  lawyers'  ethics,  but  have  not  been  addressed 
by  the  Code  or  the  Model  Rules.  For  example,  those  rules  do  not 
deem  it  unprofessional  for  a  prosecutor  to  put  a  citizen  to  the 
expense,  humiliation,  and  anguish  of  a  criminal  trial  when  the 
prosecutor  knows  that  he  cannot  even  make  a  prima  facie  case  against 
the  accused.  That  oversight  is  especially  serious  in  combination 
with  the  failure  to  proscribe  the  use  of  an  Enemies  List.  Also,  a 
prosecutor,  knowing  that  a  case  had  ho  merit,  could  nevertheless 
condition  a  nolle  prosequi  upon  the  defendant's  unwilling  agreement 
to  forfeit  constitutional  and  statutory  ri^ts.  That  kind  of 
official  blackmail  has  been  condemned  in  judicial  and  grievance 
committee  decisions,  but  does  not  offend  either  the  Code  or  the 
Model  Rules. 

Another  serious  problem  area  is  pre-trial  publicity.  Assume, 
for  example,  an  Abscam-type  case  in  vrfiich  the  prosecutor  calls  a 
press  conference,  and  relates  in  detail,  before  television  and 
other  news  media,  all  of  the  allegations  in  the  indictment 
against  the  accused.  The  prosecutor  thereby  severely  damages  the 
reputation  of  the  accused,  without  due  process,  before  his  family, 
neighbors,  friends,  and  constituents. 


50 


The  next  day,  a  reporter  calls  the  defendant's  lawyer,  and 
asks  whether  he  has  anything  to  say  in  response  to  the  prosecutor's 
highly  publicized  accusations.  The  defense  lawyer  says:  "First, 
my  client  is  innocent.  Second,  he  is  an  upstanding  citizen  with 
a  long  record  of  honorable  public  service.  Third,  this  is  a  case 
of  entrapment.  And  fourth,  the  investigation  and  prosecution  of 
this  case  violates  the  constitutional  doctrine  of  separation  of 
powers."  In  further  response  to  the  reporter's  questions,  the 
defense  lawyer  provides  a  careful  analysis  of  the  entrapment  and 
separation-of-powers  defenses  as  they  relate  to  the  case. 

Who,  if  anyone  has  committed  a  disciplinary  violation?  If 
your  answer  is  that  the  prosecutor  has  acted  improperly,  and  the 
defense  lawyer  has  not,  you  have  made  five  errors  under  both  the 
Code  and  the  Model  Rules.  According  to  Rule  3.6,  the  prosecutor 
has  done  nothing  improper,  but  the  defense  lawyer  has  committed 
no  less  than  four  separate  disciplinary  violations. 

Moreover,  in  a  case  involving  a  defendant  who  is  not  a  public 
figure,  the  same  result  would  follow,  even  if  the  prosecutor 
included  gratuitous  references  _in  his.  press  conference  to  the 
defendant's  home  address,  to  the  name  of  his  employer,  and  to  his 
wife  and  children. 

There  are  a  number  of  other  serious  defects  in  the  ABA's 
present  Model  Code  of  Professional  Responsibility  and  the  ABA 
Committee's  proposed  Model  Rules  of  Professional  Conduct.  Those 
already  discussed  would  appear  sufficient  to  make  the  point,  how- 
ever, that  the  ABA  has  repeatedly  failed  to  regulate  the  legal 
profession  with  ethical  rules  that  are  coherent,  consistent, 
constitutional,  and  in  the  public  interest. 

'3.  The  Need  for  Congressional  Action 

Self-regulation  of  the  legal  profession  by  a  private  bar 
association  is  contrary  to  democratic  theory  and  ideals.  As  we  have 
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seen,  self-regulation  has  been  a  failure  in  practice  as  well.  What 
is  needed  is  a  comprehensive  code  of  conduct  for  lawyers  practicing 
before  federal  courts  and  agencies.  Such  a  code  could  then  become 
a  model,  with  strong  persuasive  force,  for  the  state  legislatures 
to  adopt.  Appendix  B  to  this  testimony  is  the  American  Lawyer's 
Code  of  Conduct  (Reporter's  Draft,  1981).  I  believe  that  it 
succeeds  where  the  ABA  efforts  have  failed,  and  I  submit  it  for  your 
consideration. 

Although  I  applaud  Senator  Specter's  concern  with  lawyers' 
professional  conduct,  S.  485  appears  to  be  inappropriate  in  several 
respects.  First,  it  is  too  narrow,  because  it  deals  with  only  one 
aspect  of  one  issue,  without  integrating  that  provision  into  a 
comprehensive  treatment  of  lawyers'  ethics,  or  even  of  clients' 
confidences.  Second,  it  is  too  broad,  because  it  covers  (in 
practical  effect)  lawyers  vrtio  have  no  practice  before  federal 
courts  and  agencies.  I  believe  that  to  be  an  undesirable  and 
unnecessary  intrusion  into  an  area  that  should  be  left  to  state 
legislatures  to  deal  with.  Third,  S.  485  provides  for  criminal 
proceedings  and  sanctions.  Professional  disciplinary  proceedings 
and  sanctions  would  appear  to  be  a  preferable  way  to  regulate 
professional  conduct.  It  should  be  noted  that  lawyers  who  violate 
existing  criminal  laws  are  subject  to  criminal  prosecution  just 
like  everyone  else.  It  is  not  necessary,  therefore,  to  enact 
special  criminal  laws  applicable  only  to  lawyers.  Fourth,  I  do 
not  believe  that  it  is  either  constitutional  or  in  the  public 
interest  to  require  lawyers  to  police  and  enforce  the  criminal 
laws  against  their  clients.  In  a  free  society,  there  are  more 
appropriate  ways  for  the  government  to  enforce  the  law,  than  to 
conscript  the  private  bar  to  serve  as  federal  agents  against  their 
own  clients. 
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Senator  Specter.  Thank  you  very  much,  Mr.  Freedman.  I  have  a 
number  of  questions,  but  I  think  that  the  best  procedure  would  be 
to  hear  our  other  witnesses  and  then  to  have  a  dialog. 

If  Mr.  Robert  Hetlage,  Mr.  Arnold  Burns  and  Mr.  Michael  Bloom 
would  all  come  forward,  we  will  proliferate  the  gathering. 

It  is  not  uncommon  to  have  the  table  crowded. 

Mr.  Hetlage,  you  are  a  distinguished  lawyer  from  St.  Louis,  Mo. 
We  very  much  appreciate  your  joining  us  here.  We  appreciate  the 
submission  of  your  statement  in  advance,  and  we  would  appreciate 
if  you  would  summarize  at  this  time. 

STATEMENT  OF  ROBERT  O.  HETLAGE,  ESQ.,  ST.  LOUIS,  MO. 

Mr.  Hetlage.  Thank  you.  Senator  Specter.  I  very  much  appreci- 
ate the  opportunity  to  appear,  and  although  I  served  on  the  Kutak 
commission  for  the  last  5  years  and  still  do,  I  appear  solely  as  an 
individual  to  express  my  own  views. 

Perhaps  having  heard  Professor  Freedman,  I  should  introduce 
myself  as  one  of  the  participants  in  the  great  failure  of  the  bar. 
Some  of  us,  needless  to  say,  would  disagree  with  Professor  Freed- 
man's  analysis  of  what  we  have  done. 

As  a  member  of  the  commission,  I  supported  the  commission's 
proposed 

Senator  Specter.  Professor  Freedman  might  say  that  you  were 
trying  to  save  the  bar  from  its  great  failure.  I  do  not  think  he  says 
that  you  are  a  failure. 

Professor  Freedman.  It  is  not  personal. 

Mr.  Hetlage.  I  doubt  that  I  could  save  it  personally,  but  with 
help  I  believe  that  we  will  advance  the  cause  of  justice  and  the 
cause  of  the  bar. 

Senator  Specter.  But  you  did  serve  on  the  Kutak  commission,  I 
know,  from  the  resume  which  you  have  submitted  and  from  your 
work.  And  you  concurred  in  the  recommendation  of  the  Kutak 
commission? 

Mr.  Hetlage.  Senator,  I  did  concur  in  the  recommendations  of 
the  Kutak  commission.  I  did  not  support  some  of  the  amendments 
with  respect  to  the  rules  of  confidentiality. 

I  do,  however,  feel  that  the  proposed  legislation  raises  quite  dif- 
ferent issues  than  those  that  were  before  the  house,  and  those  are 
what  I  would  address. 

KUTAK  COMMISSION  POSITION  FOR  PERMISSIVE  DISCLOSURE  ONLY 

The  commission  worried  with  this  problem,  which  is  a  very  diffi- 
cult problem  and  involves  sensitive  balances  between  the  long- 
established  rules  of  confidentiality  and  other  concerns  that  are 
quite  appropriate  for  consideration,  which  this  committee  is,  of 
course,  addressing. 

One  of  the  things  that  the  commission  felt  very  strongly  about 
was  that  there  are  very  few  easy  questions.  Our  laws  are  extraordi- 
narily complex. 

Senator  Specter.  Would  you  excuse  me  one  moment? 

Mr.  Hetlage.  Yes,  sir. 

Senator  Specter.  I  will  be  back  in  just  2  minutes. 

Mr.  Hetlage.  Surely. 
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[The  subcommittee  stood  in  recess  from  10:27  a.m.  to  10:33  a.m.] 

Senator  Specter.  Pardon  the  delay.  We  will  resume  at  this  point. 

Mr.  Hetlage.  What  I  was  saying  was  that  the  commission  strug- 
gled very  hard  with  this  problem,  as  obviously  the  house  subse- 
quently did. 

Our  laws  are  extraordinarily  complex.  We  recognize  that  prob- 
lems are  very  seldom  simple.  It  is  frequently  difficult,  if  not  impos- 
sible, to  determine  what  is  illegal  or  fraudulent  conduct,  particular- 
ly when  you  get  into  areas  such  as  materiality  under  SEC  filings 
and  otherwise. 

Senator  Specter.  Mr.  Hetlage,  if  you  could  put  your  finger  right 
on  the  central  point  of  the  Kutak  commission's  recommendations 
as  to  why  you  felt  that  it  would  be  desirable  to  leave  it  up  to  the 
lawyers — the  may  language,  "may  make  disclosures" — what  is  the 
strongest  argument  in  favor  of  the  position  that  the  Kutak  commis- 
sion came  to  on  that  critical  issue? 

Mr.  Hetlage.  Well,  I  think  in  recognizing  what  the  commission 
sought  to  do,  we  have  to  remember  that  the  present  code  permits 
disclosure  of  the  intent  to  commit  any  crime,  regardless  of  conse- 
quences. 

To  some  extent,  the  Kutak  commission  sought  to  limit  that  to 
cases  where  there  would  be  serious  harm  to  third  persons.  The 
house  of  delegates  restricted  the 

Senator  Specter.  You  say  the  current  code,  in  your  judgment, 
permits  a  lawyer  to  disclose  his  client's  intention  to  commit  any 
crime? 

Mr.  Hetlage.  Yes,  sir.  I  think  the  feeling  was  that  that  cast  the 
balance  too  far  in  the  direction  of  disclosure.  As  a  practical  matter, 
except  in  extreme  cases,  I  think  few  lawyers  actually  disclose  the 
client's  intent.  It  is  very,  very  difficult  to  determine  what  the  client 
really  intends,  whether  he  will  really  carry  out  the  action  pro- 
posed, and  what  the  consequences  will  be  on  others. 

Senator  Specter.  Mr.  Hetlage,  as  you  understand  the  present 
rule,  while  you  say  it  permits  disclosure  of  intent  to  commit  a 
crime,  it  does  not  require  disclosure? 

Mr.  Hetlage.  That  is  correct. 

Senator  Specter.  There  is  no  obligation  on  the  part  of  a  lawyer 
to  make  that  disclosure? 

Mr.  Hetlage.  That  is  correct,  except  to  the  extent  that  there 
may  be  an  obligation  under  other  law,  which  I  believe  continues 
anyway.  I  would  agree,  certainly,  with  Mr.  Bushnell  on  that  point. 

Senator  Specter.  Do  you  know  if  there  is  an  obligation  under 
other  law  to  make  such  disclosure? 

Mr.  Hetlage.  I  think  certainly  in  some  cases  there  is,  but  it  be- 
comes a  very  complicated  field.  As  I  say,  it  is  very  difficult  to  know 
just  what  the  intent  is,  what  is  going  to  transpire,  and  what  the 
effect  of  it  will  be. 

I  think  in  some  cases,  failure  to  disclose  may  border  on  complic- 
ity by  the  lawyer,  which  certainly  causes  problems. 

Senator  Specter.  Well,  that  is  a  tough  question.  Misprision  of  a 
felony  requires  an  affirmative  act  of  some  sort. 

Mr.  Hetlage.  Right. 

Senator  Specter.  I  do  not  know  that  it  does  state  a  crime  for  a 
lawyer  to  fail  to  disclose  a  client's  intention  to  commit  a  crime. 
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even  if  it  is  a  crime  of  violence.  But  I  am  interested  in  your  view 
on  it. 

Mr.  Hetlage.  Well,  I  think  where  we  started,  very  frankly,  on 
the  commission  was  a  recognition  of  the  importance  of  the  confi- 
dentiality rule  to  our  whole  system  of  justice,  in  which  independent 
representation  is  an  essential  part. 

Unless  there  can  be  full  communication  between  client  and 
lawyer,  there  simply  cannot  be  full,  adequate,  independent  repre- 
sentation. So,  I  think  we  started  with  a  strong  policy  feeling  that 
the  rules  of  confidentiality  should  be  sustained  and  there  should  be 
only  limited  exceptions  to  those  rules.  Now,  obviously,  the  house  of 
delegates  felt  the  exception  should  be  more  limited  than  the  com- 
mission felt. 

LAWYER  AS  DETERRENT 

One  point  Mr.  Bushnell  made  which  I  would  second  is  that  I  be- 
lieve that  lawyers  serve  as  a  very  effective  deterrent  to  improper 
action  by  clients. 

My  own  experience  is  that  clients  frequently  suggest  actions  that 
are  improper,  frequently  because  they  do  not  understand  they  are 
illegal  or  fraudulent.  At  times,  they  may  understand  that,  but  do 
not  realize  the  serious  consequences  of  criminal  or  fraudulent 
action. 

In  most  cases  where  improper  action  is  proposed,  I  think  that  re- 
sponsible lawyers  will  dissuade  their  clients  from  pursuing  it. 

DISCLOSURE  WOULD  SELDOM  BE  REQUIRED 

Senator  Specter.  What  do  you  assess  the  problem  to  be,  if  any, 
on  clients  insisting  on  going  forward  with  their  illegal  conduct 
after  lawyers  have  counseled  them  that  it  is  illegal? 

Mr.  Hetlage.  My  own  reaction  is  that  that  seldom  happens.  I  am 
sure  that,  at  times,  after  clients  have  been  cautioned  about  taking 
improper  action,  they  will  do  so,  nevertheless.  I  do  not  think  they 
are  very  frequently  going  to  do  that  and  tell  the  lawyer  they  are 
going  to  do  it.  They  nod  knowingly  and  leave  the  lawyer's  office, 
and  then  proceed  their  own  way. 

I  think  the  difficulty  we  have  here  is  that  I  am  not  sure  the  bill 
would  really  require  disclosure  in  a  lot  of  cases,  because  I  just  do 
not  think  there  are  a  lot  of  cases  where  a  client,  after  discussion, 
indicates  an  intention  to  commit  a  criminal  act  and  discloses  it  to 
the  lawyer. 

MANDATORY  DISCLOSURE  RULE  MAY  INHIBIT  COMMUNICATION 

Senator  Specter.  Well,  if  you  are  correct,  the  bill  would  do  no 
harm  and  no  good. 

Mr.  Hetlage.  Well,  I  am  not  sure  that  it  would  not  do  some 
harm,  and  the  reason  I  say  that  is  while  I  do  not  think  it  would,  in 
fact,  require  disclosure,  if  there  were  a  mandatory  disclosure  re- 
quirement I  think  it  would  have  a  serious  effect  on  communication 
between  lawyer  and  client. 

I  think  the  lawyer  who  is  aware  that  he  is  mandated  to  disclose 
any  intent  to  commit  a  crime,  once  the  jurisdictional  requirements 
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are  met,  would  be  very  cautious  in  discussing  with  a  client  areas 
that  perhaps  should  be  discussed. 

I  think  many  careful  lawyers,  in  fact,  would  advise  their  clients, 
and  feel  they  had  an  obligation  to  advise  their  clients,  that  they  do 
have  a  mandatory  obligation  of  disclosure. 

I  have  the  feeling  that  the  effect  might  be  that  there  would  be 
much  less  discussion,  and  what  is  perhaps  the  most  effective  deter- 
rent today  would  be  eliminated,  which  is  certainly  one  of  my  prin- 
cipal concerns  with  the  Federal  legislative  approach. 

Senator  Specter.  Well,  how  about  under  the  Kutak  commission 
recommendation  that  says  that  a  lawyer  may  disclose.  Had  that 
been  adopted,  do  you  think  that  lawyers  would  be  advising  their 
clients  the  Kutak  commission  proposal  and  saying,  "If  you  tell  me 
something  which  is  a  crime,  I  have  the  option  of  disclosing  it?" 

Mr.  Hetlage.  No,  I  do  not  think  the  lawyer  would  be  nearly  as 
inhibited  by  a  permissive  disclosure  rule  as  he  would  by  a  manda- 
tory disclosure  rule,  because  with  a  permissive  disclosure  rule,  he 
can  take  into  account  all  of  the  considerations.  He  can  make  a  de- 
termination of  what  is  actually  apt  to  transpire,  what  the  effect 
would  be,  and  can  make  a  determination  whether  the  other  social 
considerations  are  so  strong  as  to  outweigh  in  a  particular  case  the 
basic  rule  of  confidentiality. 

If  he  is  confronted  with  a  mandatory  requirement,  however,  he 
can  exercise  none  of  that  discretion,  and  I  think  would  feel  that  the 
only  way  he  can  avoid  a  problem  and  treat  the  client  fairly  is  to 
make  sure  the  client  understands  that  mandatory  obligation. 

Senator  Specter.  Well,  it  is  a  tough  line  if  you  say  to  a  client, 
"You  have  to  understand  now  the  difference  between  a  mandatory 
disclosure  and  a  discretionary  disclosure."  You  may  be  putting  the 
client  in  a  position  of  needing  a  lawyer  to  advise  him  on  what  his 
lawyer  has  told  him,  which  would  not  be  unusual. 

[The  prepared  statement  of  Mr.  Hetlege  follows:] 
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Prepared  Statement  of  Robert  0.  Hetlage 

Mr.  Chairman  and  members  of  the  Subcommittee. 

I  am  Robert  Hetlage,  a  practicing  attorney  from  St.  Louis, 
Missouri.   Although  I  am  a  member  of  the  American  Bar  Association 
Commission  on  Evaluation  of  Professional  Standards  (the  "Kutak 
Commission"),  I  do  not  appear  as  a  representative  of  the 
Association  or  the  Commission.   The  views  I  express  are  simply 
my  personal  views  based  on  25  years  experience  as  a  practicing 
lawyer. 

I  supported  the  Model  Rules  of  Professional  Conduct  as 
presented  to  the  ABA  House  of  Delegates  by  the  Commission 
and  opposed  the  amendments  to  the  confidentiality  rules  adopted 
by  the  House,  and  I  share  with  the  sponsor  of  S.485  some 
concern  about  the  amendments.   I  cannot,  however,  support  the 
present  bill  which  would  impose  on  lawyers  a  mandatory 
obligation,  unique  to  them  as  lawyers,  to  serve,  at  least  in 
the  circumstances  described  in  the  bill,  as  informers  on  their 
clients. 

Recognizing  the  complexity  in  many  cases  of  the  question 
whether  conduct  is  or  is  not  criminal  or  fraudulent,  and 
recognizing  it  is  frequently  not  clear  whether  a  client  intends 
to  commit  a  criminal  or  fraudulent  act,  the  Kutak  Commission 
sought  to  preserve  to  the  lawyer  broad  discretion  with  respect 
to  disclosure  of  otherwise  confidential  information;  the  purpose 
was  to  permit  the  lawyer  broad  latitude  in  weighing  all  facts 
and  circumstances  in  determining  in  any  case  whether  potential 
harm  to  others  is  sufficiently  great  to  outweigh  the  strong 
policy  considerations  which  require,  except  in  extreme  cases, 
that  confidences  between  client  and  lawyer  remain  inviolate. 
Although  the  House  amendments  to  the  Model  Rules  limit  to  some 
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extent  this  discretion  with  respect  to  outright  disclosure 
of  otherwise  confidential  information,  the  Rules  permit  other 
actions  including  withdrawal  from  the  representation  and  with- 
drawal of  documents  prepared  or  provided  by  the  lawyer.   With- 
drawal in  many  cases  may  serve  much  the  same  purpose  as  dis- 
closure in  raising  questions  which  will  permit  other  parties 
to  protect  themselves  against  criminal  or  fraudulent  activity 
by  the  client.   The  pending  bill  would,  however,  eliminate 
all  discretion  in  the  circumstances  described  and  require 
disclosure  without  any  consideration  whether  an  expressed 
intent  will  in  fact  be  carried  out  and  whether  there  is  any 
practical  risk  of  serious  harm  to  others. 

Confidentiality  between  lawyer  and  client  is  fundamental 
to  the  lawyer-client  relationship.   Our  laws  are  extraordinarily 
complex,  and  without  counsel,  people  frequently  cannot  determine 
what  their  rights  are  and  may  be  effectively  deprived  of  rights 
to  which  they  are  entitled  under  the  law.   With  the  multiplicity 
of  federal  and  state  laws  imposing  criminal  sanctions  for  a  vast 
range  of  activities,  including  many  which  an  average  person 
might  not  suspect  are  criminal,  it  is  often  impossible  for  one 
to  determine  without  counsel  (and  at  times  difficult  even  for 
counsel  to  determine)  what  is  or  is  not  criminal  activity. 
The  client,  frequently  unsophisticated,  does  not  know  in  many 
cases  the  legal  consequences  of  what  he  or  she  may  tell  a 
lawyer,  and  unless  a  client  can  discuss  a  matter  fully  and 
frankly  with  a  lawyer  without  fear  of  disclosure,  the  client 
simply  will  not  do  so.   Without  full  and  frank  discussion,  a 
lawyer  cannot  provide  effective  representation  or  the  guidance 
the  client  needs. 

There  are  many  reasons  to  preserve  confidentiality  and 
encourage  the  fullest  disclosure  between  client  and  lawyer. 
Not  the  least  of  these  is  that  lawyers  are  extremely  effective 
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in  dissuading  clients  from  pursuing  action  that  may  be  criminal 
or  fraudulent.   Most  frequently,  clients  propose  action  that  is 
criminal  or  fraudulent  because  they  have  not  focused  clearly 
on  the  fact  that  it  is  criminal  or  fraudulent  action.   Usually, 
they  will  not  proceed  once  they  realize  it  is.   Others  who 
know  that  proposed  action  is  improper  are  frequently  dissuaded 
from  proceeding  once  they  realize  the  serious  potential 
consequences  of  their  proposed  action. 

My  experience  would  indicate  there  are  extremely  few 
cases  where  disclosure  would  actually  be  required  under  the 
bill  if  it  were  narrowly  construed.   In  my  25  years  of  practice, 
there  have  been  many  cases  where  questionable  courses  of  action 
have  been  proposed  by  clients,  mostly  through  lack  of  under- 
standing of  the  impropriety  of  their  suggestions,  which  they 
have  abandoned  after  discussion.   There  may  have  been  some 
cases  where  clients  proceeded,  without  my  knowledge  and  despite 
my  advice,  but  I  have  certainly  been  unaware  of  their  intention 
to  do  so .   I  can  honestly  say  I  know  of  no  case  where  a  client 
has  told  me,  after  discussion,  that  he  intended  nevertheless 
to  commit  an  act  which  I  knew  to  be  criminal  or  fraudulent. 

The  bill  might,  however,  put  the  lawyer  in  an  impossible 
situation  where  there  is  substantial  uncertainty  in  the  law. 
In  many  areas,  such  as  the  antitrust  field,  there  are  many 
questions  even  experts  cannot  answer,  many  of  which  are 
ultimately  decided  by  5-4  decisions  by  appellate  courts. 
There  is,  however,  no  "reasonableness"  or  "good  faith"  test 
in  the  bill.   If  a  lawyer  discovers  his  client  intends  to 
commit  an  act  or  has  committed  an  act  that  is  ultimately 
held  to  violate  a  law  with  criminal  sanctions  or  to  be 
fraudulent,  the  lawyer  might  find  he  has  violated  the  act 
by  failure  to  disclose  the  conduct  even  though  he  could  not 
tell  at  the  time  whether  or  not  it  was  a  violation  of  law. 
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Regardless  of  the  likelihood  of  actual  prosecution,  the 
mere  existence  of  the  proposed  Disclosure  Act  could 
significantly  restrict  the  willingness  of  the  lawyer  to  talk 
to  the  client  and  the  client  to  talk  to  the  lawyer  about  matters 
that  either  might  think  are  of  questionable  legality.   That 
could  deprive  the  client  of  informed  representation  and  could 
remove  one  of  the  most  effective  restraints  on  the  client's 
improper  conduct. 

The  action  of  the  House  of  Delegates  certainly  does  not 
warrant  the  response  embodied  in  this  bill.   First,  until  the 
House  takes  final  action  this  August  or  later,  and  final 
Comments  to  the  Rules  are  approved,  the  full  meaning  and  intent 
of  the  Model  Rules  will  not  be  clear.   Second,  when  adopted  by 
the  House,  they  will  be  only  "model  rules",  not  binding  on 
lawyers  in  practice  unless  and  until  adopted  by  appropriate 
state  authorities.   There  is  no  assurance  that  the  authorities 
in  the  various  states  will  adopt  the  Rules  as  proposed  by  the 
House;  they  may  well  amend  the  Rules  before  adoption,  as  many 
states  have  done  with  provisions  that  have  been  particularly 
controversial  in  the  present  Model  Code  of  Professional 
Responsibility.   Third,  even  if  the  Model  Rules  are  adopted 
by  the  states  in  their  present  form,  there  is  room  within  the 
Rules  for  action  to  protect  others  from  serious  harm.   Finally, 
lawyers  are  still  subject  to  the  same  laws  that  govern  others 
with  respect  to  complicity  in  criminal  activity. 

There  are  a  number  of  specific  questions  which  might  be 
asked  with  respect  to  the  bill.   For  example,  when  does  a 
lawyer  really  "know"  his  client  intends  to  commit  a  criminal 
or  fraudulent  act?   Why  should  criminal  or  fraudulent  acts 
which  do  not  violate  Federal  law  be  disclosed  to  Federal  law 
enforcement  authorities?   Since  the  bill  does  not  appear  to 
require  that  the  criminal  or  fraudulent  acts  described  in 
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subsection  "b"  are  the  same  criminal  or  fraudulent  acts 
involved  in  the  instruments  or  documents  described  in  sub- 
section "a",  once  subsection  "a"  is  satisfied,  would  the  lawyer 
be  required  to  disclose  all  past  crimes  or  fraudulent  acts 
disclosed  to  him  by  the  client,  including  those  which  occurred 
before  the  representation?   Should  a  lawyer  in  whom  a  client 
has  confided  be  required  to  disclose  to  Federal  authorities 
every  transgression  of  the  law  by  the  client,  however 
insignificant? 

The  more  fundamental  problem  is  simply  that  the.  bill 
would  establish  a  principle  that  is  totally  foreign  to  our 
justice  system  and  inconsistent  with  the  long  recognized 
and  constitutionally  protected  right  to  independent  counsel 
that  is  so  essential  to  that  system.   No  matter  how  salutary 
the  purpose  might  be  and  how  narrowly  the  bill  might  be 
written,  it  will  impose  on  the  lawyer,  as  the  confidant 
of  the  client,  a  unique,  mandatory  obligation  to  serve 
as  informer  for  the  State,   This  is  a  concept  common  to 
other  "justice"  systems  which  we  have  long  criticized,  but 
is  anathema  to  ours. 

If  this  concept  were  accepted,  a  legislative  mandate  to 
lawyers  to  inform  on  their  clients  would  undoubtedly  be  an  easy 
answer  to  the  frustrations  of  many  enforcement  officials  who 
might  well  urge  use  of  the  concept  in  ever  expanding  contexts. 
Whether  they  might  be  successful  would  only  be  a  matter  of 
speculation.   The  risk  necessarily  inherent  in  establishing, 
no  matter  how  narrowly,  a  legislative  mandate  making  the  lawyer 
an  informer  (not  under  general  law  principles  applicable  to 
all  persons  but  because  he  is  a  lawyer  and  the  client's  confidant) 
is  not  warranted.   I  respectfully  urge  that  S.485  not  be  adopted. 
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Senator  Specter.  Mr.  Burns,  let  us  turn  to  you  at  this  point,  if 
we  may.  Thank  you  very  much  for  joining  us.  We  look  forward  to 
your  testimony. 

STATEMENT  OF  ARNOLD  I.  BURNS,  ESQ.,  NEW  YORK,  N.Y. 

Mr.  Burns.  I  am  a  senior  member  of  a  New  York  City  law  firm 
consisting  of  about  100  partners,  associates,  and  paralegals.  Our 
practice  is  variegated,  encompassing  general  corporate  work,  secu- 
rities law,  litigation,  taxation,  real  estate,  trusts  and  estates,  labor 
law,  copyright  matters,  and  bankruptcy. 

My  interest  in  and  concern  about  ethical  standards  of  lawyers 
transcend  our  own  practice.  As  noted  in  my  prepared  statement  on 
file  with  the  committee,  I  have,  over  the  years,  participated  in  Bar 
Association,  government,  and  law  school  activities  concerned  with 
professional  and  judicial  ethics.  I  also  have  several  years  of  crimi- 
nal law  practice  under  my  belt. 

I  appear  today  solely  as  a  private  citizen  who  has  practiced  law 
for  over  a  quarter  of  a  century.  I  am  deeply  committed  to  the  very 
strong  public  policy  underlying  the  lawyer's  obligation  to  keep  cli- 
ents' confidences  and  secrets  sacrosanct. 

All  of  us  should  appreciate  that  the  privilege  to  confide  every- 
thing to  the  lawyer,  with  the  knowledge  that,  like  the  confession  to 
a  clergyman,  it  will  not  be  revealed,  is  an  important  aspect  of  indi- 
vidual liberty  in  a  free  society.  It  encourages  a  free  flow  of  commu- 
nication to  the  lawyer,  which  in  turn  enables  the  client  to  secure 
informed  advice.  Without  fully  informed  advice,  the  client's  right 
to  counsel  is  necessarily  impaired. 

The  action  of  the  house  of  delegates,  to  which  you  alluded.  Sena- 
tor Specter,  in  your  opening  remarks,  has  caused  quite  a  hullaba- 
loo. It  has  attracted  great  media  attention.  Only  yesterday  morn- 
ing, the  New  York  Times  reported  on  the  first  page  of  the  business 
section  the  report  of  the  trustee  in  the  0PM  case — a  case  I  cite  in 
my  formal  statement — in  which  they  report,  "The  trustee  considers 
the  aba's  action  outrageous  and  irresponsible,  adding  that  no 
rules  of  professional  ethics  can  or  should  exempt  lawyers  from  the 
general  legal  proscription  against  willful  blindness  to  their  clients' 
crimes  or  wreckless  participation  in  them." 

The  public  has  been  left  with  the  impression  that  lawyers  are 
merely  mouthpieces  for  hire,  interested  solely  in  self-aggrandize- 
ment. I  think  that  judgment  is  harsh.  We  are,  in  fact,  witnessing 
the  organized  bar  wrestling  with  two  desirable  policies  which  at 
times  clash — a  phenomenon  not  unknown  to  legislators. 

On  the  one  hand,  there  is  a  desire  to  protect  individual  liberty  by 
providing  a  free  flow  of  information  without  chilling  effect.  On  the 
other  hand,  there  is  the  important  societal  goal  of  protection  of  the 
public  at  large  by  punishing,  and,  through  punishing,  deterring 
wrongdoing. 

Now,  there  is  middle  ground  between  confidentiality  and  protec- 
tion of  the  community.  As  it  stands  now,  the  confidentiality  rule  is 
far  from  absolute.  There  are  a  number  of  recognized  exceptions 
which  permit  a  lawyer  to  make  disclosure,  when  he  is  sued  by  his 
client:  When,  in  a  disciplinary  or  other  legal  proceeding  concerning 
the  lawyer's  conduct,  he  needs  to  defend  himself;  when  he  is  sued 
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by  third  parties  or  by  the  Government  based  upon  conduct  in 
which  the  client  was  involved  and  he  needs  to  defend  himself;  or 
even  when  the  lawyer  seeks  to  collect  unpaid  fees  from  a  client. 

Now,  the  thread  running  through  these  exceptions  which  I  have 
mentioned  is  that  a  lawyer,  when  attacked  by  his  client,  is  relieved 
of  his  duty  to  remain  silent  so  that  he  may  protect  himself. 

The  fundamental  purpose  of  the  attorney-client  privilege  would 
be  totally  subverted,  in  my  view,  if  a  client  were  permitted, 
through  his  fraud,  to  turn  the  shield  of  the  attorney-client  privilege 
into  a  sword  in  using  his  lawyer  to  perpetrate  fraud. 

Now,  the  house  of  delegates  of  the  American  Bar  Association  to 
the  contrary  notwithstanding,  I  find  the  law  to  be  that  a  fraud  per- 
petrated against  a  lawyer  by  a  client  has  the  effect  of  unsealing  the 
lawyer's  lips. 

The  rationale  underlying  the  exceptions  which  I  have  mentioned 
is  equally  applicable  to  a  client's  fraud  which  uses  the  lawyer  as  an 
unwitting  instrument  of  deceit  against  third  parties. 

Mr.  Justice  Cardozo  said  it  very  well  a  half  century  ago.  In  his 
dictum  in  Clark  v.  the  United  States  he  said: 

There  is  a  privilege  protecting  communications  between  attorney  and  client.  The 
privilege  takes  flight  if  the  relation  is  abused.  A  client  who  consults  an  attorney  for 
advice  that  will  serve  him  in  the  commission  of  a  fraud  will  have  no  help  from  the 
law.  He  must  let  the  truth  be  told. 

Now,  as  I  read  S.  485,  it  is  intended  basically  to  outlaw  nondisclo- 
sure by  a  lawyer  in  two  situations.  Situation  one:  in  the  course  of 
representing  a  client,  a  lawyer  learns  that  the  client  intends  to 
commit  a  criminal  act,  and  the  lawyer  has  prepared  documents  or 
done  something  specific  which  would  assist  the  client  in  the  com- 
mission of  that  criminal  act. 

Situation  two:  a  lawyer  discovers  that  a  client  has  already  com- 
mitted a  criminal  act  and  that  the  lawyer's  services  or  work  prod- 
uct have  furthered  the  criminal  act. 

I  believe  that  I  have  already  shown  that  in  both  situations,  S.  485 
does  not  pare  down  the  attorney-client  privilege,  as  it  exists  this 
day.  Bear  in  mind  that  the  privilege  belongs  to  the  client. 

Under  the  present  Code  of  Professional  Responsibility  of  the 
American  Bar  Association,  the  client  loses  his  privilege  when  he 
reveals  to  his  lawyer  his  intention  to  commit  a  crime.  As  I  have 
indicated,  although  there  is  obviously  a  difference  of  opinion  on  the 
point,  as  Justice  Cardozo  put  it,  the  privilege  takes  flight  if  the 
lawyer  discovers  he  has  been  abused  and  defrauded,  where  the 
client  has  used  him  as  an  instrument  of  a  crime  already  commit- 
ted. 

What  is  new  about  S.  485  is  that  it  places  a  legal  obligation  on 
the  lawyer  to  disclose  in  circumstances  where  the  client,  by  his 
own  conduct,  has  lost  the  privilege.  In  other  words,  the  lawyer's 
disclosure  in  these  limited  circumstances  is  no  longer  permissive 
but,  by  statute,  mandatory. 

What  is  also  new  about  S.  485,  and  a  significant  departure  from 
tradition,  is  that  for  the  first  time,  so  far  as  I  know,  the  lawyer's 
failure  to  discharge  his  obligation  is  punishable  as  a  crime. 

Now,  while  I  am  in  general  sympathy  with  the  purposes  of  S. 
485,  I  wish  to  state  that,  in  my  judgment,  its  scope  is  much  too 
broad  and  it  suffers  from  the  following  defects. 
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First,  the  bill  does  not  require  that  the  lawyer's  failure  to  dis- 
close be  knowing  or  willful.  There  should  be  a  requirement  that 
the  lawyer  have  a  specific  criminal  intent. 

Second,  the  bill  is  not  limited  to  situations  in  which  the  lawyer 
fails  to  disclose  a  client's  intention  to  commit  a  crime  or  his  com- 
mission of  a  crime.  It  extends  to  fraudulent  schemes  and  fraudu- 
lent acts  of  a  client  which  may  be  only  civil  fraud.  In  other  words, 
under  the  bill,  the  lawyer  may  be  subject  to  punishment  as  a  crimi- 
nal even  if  the  client's  conduct,  not  disclosed,  does  not  constitute  a 
crime.  The  bill  should  relate  solely,  in  my  view,  to  a  client's  acts  of 
fraud  and  other  acts  that  are  criminally  punishable  under  Federal 
law. 

Third,  the  bill  does  not  provide  the  lawyer  with  an  opportunity 
before  making  disclosure  to  enforcement  authorities  to  persuade 
the  client  to  rectify  his  conduct  or  vitiate  the  consequences  of  his 
conduct. 

Senator  Specter.  That  suggestion  is  a  very  interesting  one,  and  I 
do  believe  that  your  comments  about  "knowingly"  and  "willfully" 
are  good  suggestions.  We  had  intended  to  have  that  requirement, 
and  if  it  is  not  plain  that  we  do,  that  is  a  modification  which  is 
very  useful. 

You  had  written  to  me,  of  course,  last  month,  and  I  appreciate 
that.  How  would  you  suggest  we  implement  the  suggestion  that  the 
lawyer  should  have  the  opportunity  to  persuade  the  client  to  recti- 
fy his  conduct? 

If  the  lawyer  can  persuade  his  client  to  do  that,  then  there  is  no 
further  criminal  conduct  by  the  client.  That  is  what  we  seek  to  do. 

Mr.  Burns.  Yes. 

Senator  Specter.  And  the  problem  then  arises  that  if  the  lawyer 
does  not  so  seek  to  persuade  the  client  or  if  he  is  unsuccessful, 
what  is  your  view  as  to  what  should  follow  in  that  case? 

Mr.  Burns.  I  think  the  lawyer  should  have  an  opportunity  to  do 
something.  If  he  does  nothing,  he  would  fall  within  the  ambit  of 
the  bill.  If  he  tries  to  persuade  the  client  to  walk  the  straight  and 
narrow  and  fails,  within  a  reasonable  time,  then  he  would  be  under 
an  obligation  to  make  the  disclosure,  as  I  see  it. 

[The  prepared  statement  of  Mr.  Burns  follows:] 
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Prepared  Statement  of  Arnold  I.  Burns 

My  name  is  Arnold  I.  Burns.   I  am  a  senior  member 
of  the  law  firm  of  Burns  Summit  Rovins  &  Feldesman,  445 
Park  Avenue,  in  New  York  City.   Our  firm  consists  of  about 
100  partners,  associates  and  paralegals.   Our  practice  is 
variegated  —  encompassing  general  corporate  work,  secu- 
rities law,  litigation,  taxation,  real  estate,  trusts  and 
estates,  labor  law,  copyright  matters  and  bankruptcy. 

My  interest  in  and  concern  about  ethical  stan- 
dards of  lawyers  transcend  our  own  practice.   In  1964,  I 
served  as  counsel  to  a  special  committee  of  the  New  York 
State  Legislature  which  was  concerned  with  ethical  issues 
raised  by  lawyer-legislators  representing  private  clients 
before  state  agencies,  the  funding  for  which  emanated  from 
the  Legislature.   Thereafter,  for  a  number  of  years  I 
served  as  a  member  of  the  Committee  on  Professional  and 
Judicial  Ethics  of  the  Association  of  the  Bar  of  the  City 
of  New  York.   I  also  served  for  several  years  as  a  member 
of  the  Committee  on  Professional  and  Judicial  Ethics  of  the 
New  York  State  Bar  Association.   In  recent  years,  by 
special  invitation,  I  have  given  lectures  and  seminars  for 
law  students  at  the  Cornell  Law  School,  my  alma  mater,  on 
the  subject  of  ethical  problems  confronting  lawyers  in 
private  practice  and  how  to  deal  with  them  on  a  practical 

basis. 

From  1954  to  1957,  I  practiced  criminal  law  as  a 
member  of  the  Government  Appellate  Division  of  the  Judge 
Advocate  General's  Corps  of  the  United  States  Army. 

May  I  start  by  thanking  you  for  this  opportunity 
to  express  my  views.   I  am  not  a  complete  stranger  to  these 


61 

Senator  Specter.  Mr.  Burns,  let  us  turn  to  you  at  this  point,  if 
we  may.  Thank  you  very  much  for  joining  us.  We  look  forward  to 
your  testimony. 

STATEMENT  OF  ARNOLD  I.  BURNS,  ESQ.,  NEW  YORK,  N.Y. 

Mr.  Burns.  I  am  a  senior  member  of  a  New  York  City  law  firm 
consisting  of  about  100  partners,  associates,  and  paralegals.  Our 
practice  is  variegated,  encompassing  general  corporate  work,  secu- 
rities law,  litigation,  taxation,  real  estate,  trusts  and  estates,  labor 
law,  copyright  matters,  and  bankruptcy. 

My  interest  in  and  concern  about  ethical  standards  of  lawyers 
transcend  our  own  practice.  As  noted  in  my  prepared  statement  on 
file  with  the  committee,  I  have,  over  the  years,  participated  in  Bar 
Association,  government,  and  law  school  activities  concerned  with 
professional  and  judicial  ethics.  I  also  have  several  years  of  crimi- 
nal law  practice  under  my  belt. 

I  appear  today  solely  as  a  private  citizen  who  has  practiced  law 
for  over  a  quarter  of  a  century.  I  am  deeply  committed  to  the  very 
strong  public  policy  underlying  the  lawyer's  obligation  to  keep  cli- 
ents' confidences  and  secrets  sacrosanct. 

All  of  us  should  appreciate  that  the  privilege  to  confide  every- 
thing to  the  lawyer,  with  the  knowledge  that,  like  the  confession  to 
a  clergyman,  it  will  not  be  revealed,  is  an  important  aspect  of  indi- 
vidual liberty  in  a  free  society.  It  encourages  a  free  flow  of  commu- 
nication to  the  lawyer,  which  in  turn  enables  the  client  to  secure 
informed  advice.  Without  fully  informed  advice,  the  client's  right 
to  counsel  is  necessarily  impaired. 

The  action  of  the  house  of  delegates,  to  which  you  alluded,  Sena- 
tor Specter,  in  your  opening  remarks,  has  caused  quite  a  hullaba- 
loo. It  has  attracted  great  media  attention.  Only  yesterday  morn- 
ing, the  New  York  Times  reported  on  the  first  page  of  the  business 
section  the  report  of  the  trustee  in  the  0PM  case — a  case  I  cite  in 
my  formal  statement — in  which  they  report,  "The  trustee  considers 
the  ABA's  action  outrageous  and  irresponsible,  adding  that  no 
rules  of  professional  ethics  can  or  should  exempt  lawyers  from  the 
general  legal  proscription  against  willful  blindness  to  their  clients' 
crimes  or  wreckless  participation  in  them." 

The  public  has  been  left  with  the  impression  that  lawyers  are 
merely  mouthpieces  for  hire,  interested  solely  in  self-aggrandize- 
ment. I  think  that  judgment  is  harsh.  We  are,  in  fact,  witnessing 
the  organized  bar  wrestling  with  two  desirable  policies  which  at 
times  clash — a  phenomenon  not  unknown  to  legislators. 

On  the  one  hand,  there  is  a  desire  to  protect  individual  liberty  by 
providing  a  free  flow  of  information  without  chilling  effect.  On  the 
other  hand,  there  is  the  important  societal  goal  of  protection  of  the 
public  at  large  by  punishing,  and,  through  punishing,  deterring 
wrongdoing. 

Now,  there  is  middle  ground  between  confidentiality  and  protec- 
tion of  the  community.  As  it  stands  now,  the  confidentiality  rule  is 
far  from  absolute.  There  are  a  number  of  recognized  exceptions 
which  permit  a  lawyer  to  make  disclosure,  when  he  is  sued  by  his 
client:  When,  in  a  disciplinary  or  other  legal  proceeding  concerning 
the  lawyer's  conduct,  he  needs  to  defend  himself;  when  he  is  sued 
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by  third  parties  or  by  the  Government  based  upon  conduct  in 
which  the  client  was  involved  and  he  needs  to  defend  himself;  or 
even  when  the  lawyer  seeks  to  collect  unpaid  fees  from  a  client. 

Now,  the  thread  running  through  these  exceptions  which  I  have 
mentioned  is  that  a  lawyer,  when  attacked  by  his  client,  is  relieved 
of  his  duty  to  remain  silent  so  that  he  may  protect  himself. 

The  fundamental  purpose  of  the  attorney-client  privilege  would 
be  totally  subverted,  in  my  view,  if  a  client  were  permitted, 
through  his  fraud,  to  turn  the  shield  of  the  attorney-client  privilege 
into  a  sword  in  using  his  lawyer  to  perpetrate  fraud. 

Now,  the  house  of  delegates  of  the  American  Bar  Association  to 
the  contrary  notwithstanding,  I  find  the  law  to  be  that  a  fraud  per- 
petrated against  a  lawyer  by  a  client  has  the  effect  of  unsealing  the 
lawyer's  lips. 

The  rationale  underlying  the  exceptions  which  I  have  mentioned 
is  equally  applicable  to  a  client's  fraud  which  uses  the  lawyer  as  an 
unwitting  instrument  of  deceit  against  third  parties. 

Mr.  Justice  Cardozo  said  it  very  well  a  half  century  ago.  In  his 
dictum  in  Clark  v.  the  United  States  he  said: 

There  is  a  privilege  protecting  communications  between  attorney  and  client.  The 
privilege  takes  flight  if  the  relation  is  abused.  A  client  who  consults  an  attorney  for 
advice  that  will  serve  him  in  the  commission  of  a  fraud  will  have  no  help  from  the 
law.  He  must  let  the  truth  be  told. 

Now,  as  I  read  S.  485,  it  is  intended  basically  to  outlaw  nondisclo- 
sure by  a  lawyer  in  two  situations.  Situation  one:  in  the  course  of 
representing  a  client,  a  lawyer  learns  that  the  client  intends  to 
commit  a  criminal  act,  and  the  lawyer  has  prepared  documents  or 
done  something  specific  which  would  assist  the  client  in  the  com- 
mission of  that  criminal  act. 

Situation  two:  a  lawyer  discovers  that  a  client  has  already  com- 
mitted a  criminal  act  and  that  the  lawyer's  services  or  work  prod- 
uct have  furthered  the  criminal  act. 

I  believe  that  I  have  already  shown  that  in  both  situations,  S.  485 
does  not  pare  down  the  attorney-client  privilege,  as  it  exists  this 
day.  Bear  in  mind  that  the  privilege  belongs  to  the  client. 

Under  the  present  Code  of  Professional  Responsibility  of  the 
American  Bar  Association,  the  client  loses  his  privilege  when  he 
reveals  to  his  lawyer  his  intention  to  commit  a  crime.  As  I  have 
indicated,  although  there  is  obviously  a  difference  of  opinion  on  the 
point,  as  Justice  Cardozo  put  it,  the  privilege  takes  flight  if  the 
lawyer  discovers  he  has  been  abused  and  defrauded,  where  the 
client  has  used  him  as  an  instrument  of  a  crime  already  commit- 
ted. 

What  is  new  about  S.  485  is  that  it  places  a  legal  obligation  on 
the  lawyer  to  disclose  in  circumstances  where  the  client,  by  his 
own  conduct,  has  lost  the  privilege.  In  other  words,  the  lawyer's 
disclosure  in  these  limited  circumstances  is  no  longer  permissive 
but,  by  statute,  mandatory. 

What  is  also  new  about  S.  485,  and  a  significant  departure  from 
tradition,  is  that  for  the  first  time,  so  far  as  I  know,  the  lawyer's 
failure  to  discharge  his  obligation  is  punishable  as  a  crime. 

Now,  while  I  am  in  general  sympathy  with  the  purposes  of  S. 
485,  I  wish  to  state  that,  in  my  judgment,  its  scope  is  much  too 
broad  and  it  suffers  from  the  following  defects. 
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First,  the  bill  does  not  require  that  the  lawyer's  failure  to  dis- 
close be  knowing  or  willful.  There  should  be  a  requirement  that 
the  lawyer  have  a  specific  criminal  intent. 

Second,  the  bill  is  not  limited  to  situations  in  which  the  lawyer 
fails  to  disclose  a  client's  intention  to  commit  a  crime  or  his  com- 
mission of  a  crime.  It  extends  to  fraudulent  schemes  and  fraudu- 
lent acts  of  a  client  which  may  be  only  civil  fraud.  In  other  words, 
under  the  bill,  the  lawyer  may  be  subject  to  punishment  as  a  crimi- 
nal even  if  the  client's  conduct,  not  disclosed,  does  not  constitute  a 
crime.  The  bill  should  relate  solely,  in  my  view,  to  a  client's  acts  of 
fraud  and  other  acts  that  are  criminally  punishable  under  Federal 
law. 

Third,  the  bill  does  not  provide  the  lawyer  with  an  opportunity 
before  making  disclosure  to  enforcement  authorities  to  persuade 
the  client  to  rectify  his  conduct  or  vitiate  the  consequences  of  his 
conduct. 

Senator  Specter.  That  suggestion  is  a  very  interesting  one,  and  I 
do  believe  that  your  comments  about  "knowingly"  and  "willfully" 
are  good  suggestions.  We  had  intended  to  have  that  requirement, 
and  if  it  is  not  plain  that  we  do,  that  is  a  modification  which  is 
very  useful. 

You  had  written  to  me,  of  course,  last  month,  and  I  appreciate 
that.  How  would  you  suggest  we  implement  the  suggestion  that  the 
lawyer  should  have  the  opportunity  to  persuade  the  client  to  recti- 
fy his  conduct? 

If  the  lawyer  can  persuade  his  client  to  do  that,  then  there  is  no 
further  criminal  conduct  by  the  client.  That  is  what  we  seek  to  do. 

Mr.  Burns.  Yes. 

Senator  Specter.  And  the  problem  then  arises  that  if  the  lawyer 
does  not  so  seek  to  persuade  the  client  or  if  he  is  unsuccessful, 
what  is  your  view  as  to  what  should  follow  in  that  case? 

Mr.  Burns.  I  think  the  lawyer  should  have  an  opportunity  to  do 
something.  If  he  does  nothing,  he  would  fall  within  the  ambit  of 
the  bill.  If  he  tries  to  persuade  the  client  to  walk  the  straight  and 
narrow  and  fails,  within  a  reasonable  time,  then  he  would  be  under 
an  obligation  to  make  the  disclosure,  as  I  see  it. 

[The  prepared  statement  of  Mr.  Burns  follows:] 
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Prepared  Statement  of  Arnold  I.  Burns 

My  name  is  Arnold  I.  Burns.   I  am  a  senior  member 
of  the  law  firm  of  Burns  Summit  Rovins  &  Feldesman,  445 
Park  Avenue,  in  New  York  City.   Our  firm  consists  of  about 
100  partners,  associates  and  paralegals.   Our  practice  is 
variegated  —  encompassing  general  corporate  work,  secu- 
rities law,  litigation,  taxation,  real  estate,  trusts  and 
estates,  labor  law,  copyright  matters  and  bankruptcy. 

My  interest  in  and  concern  about  ethical  stan- 
dards of  lawyers  transcend  our  own  practice.   In  1964,  I 
served  as  counsel  to  a  special  committee  of  the  New  York 
State  Legislature  which  was  concerned  with  ethical  issues 
raised  by  lawyer-legislators  representing  private  clients 
before  state  agencies,  the  funding  for  which  emanated  from 
the  Legislature.   Thereafter,  for  a  number  of  years  I 
served  as  a  member  of  the  Committee  on  Professional  and 
Judicial  Ethics  of  the  Association  of  the  Bar  of  the  City 
of  New  York.   I  also  served  for  several  years  as  a  member 
of  the  Committee  on  Professional  and  Judicial  Ethics  of  the 
New  York  State  Bar  Association.   In  recent  years,  by 
special  invitation,  I  have  given  lectures  and  seminars  for 
law  students  at  the  Cornell  Law  School,  my  alma  mater,  on 
the  subject  of  ethical  problems  confronting  lawyers  in 
private  practice  and  how  to  deal  with  them  on  a  practical 

basis. 

From  1954  to  1957,  I  practiced  criminal  law  as  a 
member  of  the  Government  Appellate  Division  of  the  Judge 
Advocate  General's  Corps  of  the  United  States  Army. 

May  I  start  by  thanking  you  for  this  opportunity 
to  express  my  views.   I  am  not  a  complete  stranger  to  these 
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Congressional  halls.   In  1961,  I  was  privileged  to  testify 
on  proposed  changes  to  the  Uniform  Code  of  Military  Justice 
before  the  Subcommittee  on  Constitutional  Rights  of  the 
Committee  on  the  Judiciary  of  the  Senate  chaired  by  the 
venerable  Senator  Sam  J.  Ervin,  Jr.   On  that  occasion  I 
represented  the  Committee  on  Military  Justice  of  the  Asso- 
ciation of  the  Bar  of  the  City  of  New  York.   In  1976,  it 
was  my  privilege  to  testify  before  the  Subcommittee  on  In- 
ternational Organizations  of  the  Committee  on  International 
Relations  of  the  House  of  Representatives  on  the  subject  of 
United  States  policy  on  Namibia  as  former  counsel  to  the 
Herero  nation  in  that  area.   I  mention  this  to  avoid  im- 
peachment later  as  a  professional  witness. 

I  have  been  invited  to  comment  on  S.485  which, 
under  certain  circumstances,  would  make  it  a  crime  for  a 
lawyer  not  to  disclose  to  prosecuting  authorities  infor- 
mation obtained  from  a  client. 

At  the  outset  I  wish  to  emphasize  that  I  appear 
today  solely  as  a  private  citizen  who  has  practiced  law  for 
over  a  quarter  of  a  century.   I  am  deeply  committed  to  the 
very  strong  public  policy  underlying  the  lawyer's  obliga- 
tion to  keep  clients'  confidences  and  secrets  sacrosanct. 
A  confidence  is  information  protected  by  the  attorney- 
client  privilege.   A  secret  embraces  other  information 
learned  in  the  professional  relationship  which  the  client 
wants  held  inviolate  or  the  disclosure  of  which  would  em- 
barrass or  hurt  him.   All  of  us  should  appreciate  that  the 
privilege  to  confide  everything  to  a  lawyer  with  the  know- 
ledge that,  like  the  confession  to  a  clergyman,  it  will  not 
be  revealed  is  an  important  aspect  of  individual  liberty  in 
a  free  society.   It  encourages  a  free  flow  of  communication 
to  the  lawyer  which,  in  turn",  enables  the  client  to  secure 
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informed  advice.   Without  uninhibited  communication,  the 
client's  right  to  counsel  is  necessarily  impaired. 

At  its  New  Orleans  meeting  in  February  of  this 
year,  the  American  Bar  Association's  House  of  Delegates 
rejected  the  Kutak  Commission's*  proposed  amendments  to  the 
Model  Rules  of  Professional  Responsibility  which  would  have 
permitted  an  attorney's  disclosure  of  his  client's  confi- 
dences and  secrets  "to  prevent  the  client  from  committing  a 
criminal  or  fraudulent  act  that  the  lawyer  reasonably 
believes  is  likely  to  result  ...  in  substantial  injury  to 
the  financial  interest  of  another"**  or  "to  rectify  the 
consequences  of  a  client's  criminal  or  fraudulent  act  in 
the  furtherance  of  which  the  lawyer's  services  had  been 
used."         I 

This  action  by  the  House  of  Delegates  has  caused 
a  great  public  hue  and  cry.   In  1977,  when  the  American  Bar 
Association  decided  to  restudy  its  ethical  code,  the  then 
President  of  the  ABA  rejoiced  that  "this  will  assist  us  in 
regaining  the  lost  confidence  of  the  public."   Following 
the  House  of  Delegate's  action,  Patt  Derian,  writing  in  the 
Washington  Post,  said:   "Those  birds  [referring  to  lawyers] 
have  been  on  their  own  long  enough.   These  officers  of  the 
court  belohg  in  the  regular  system  of  accountable  statute- 
making  and  out  of  their  squalid  world  of  separate  morali- 
ty."  Thus,  the  public  is  left  with  the  impression  that 
lawyers  are  merely  hired  mouthpieces  interested  solely  in 
self-aggrandizement. 


*  Chaired  by  the  late  Robert  Kutak,  who  was  succeeded  by 
Robert  Meserve. 

**   This  should  be  contrasted  with  the  concurrent  adoption 
of  the  Kutak  Commission's  recommendation  that  disclosure  be 
permitted  where  the  client  is  engaged  m  conduct   likely  to 
result  in  imminent  death  or  substantial  bodily  harm. 
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This  judgment  is  unduly  harsh  and  grossly  unfair. 
We  are  in  fact  witnessing  the  organized  bar  wrestling  with 
two  desirable  policies  which  at  times  clash  —  a  phenomenon 
not  unknown  to  legislators.   On  the  one  hand,  there  is  the 
desire  to  protect  individual  liberty  by  providing  a  free 
flow  of  information  —  without  chilling  effect  —  between 
client  and  lawyer.   On  the  other  hand,  there  is  the  impor- 
tant societal  goal  of  protection  of  the  public  at  large  by 
punishing,  and  through  punishment,  deterring  wrongdoing. 

There  is  middle  ground  between  confidentiality 
and  protection  of  the  community.   As  it  stands  now,  the 
confidentiality  rule  is  far  from  absolute.   There  are  a 
number  of  reasonable  and  recognized  exceptions  which  permit 
a  lawyer  to  make  disclosure  as,  for  example,  when  he  is 
sued  by  his  client;  when  in  a  disciplinary  or  other  legal 
proceeding  concerning  the  lawyer's  professional  conduct  for 
the  client,  he  needs  the  disclosures  to  defend  himself; 
when  he  is  sued  by  third  parties  or  by  the  government  based 
upon  conduct  in  which  the  client  was  involved,  and  he  needs 
the  disclosures  to  defend  himself;  or  when  a  lawyer  seeks 
to  collect  unpaid  fees  from  a  client. 

A  thread  running  through  these  exceptions  (and 
there  are  others)  is  that  a  lawyer,  when  attacked  by  his 
client,  is  relieved  of  his  duty  to  remain  silent  so  that  he 
may  protect  himself.   The  fundamental  purpose  of  the 
attorney-client  privilege  is,  after  all,  to  promote  com- 
plete disclosure  by  a  client  to  the  lawyer,  thus  enabling 
informed  representation  in  the  client's  best  interests. 
This  purpose  would  be  totally  subverted  if  a  client  were 
permitted  through  his  own  fraud  to  turn  the  shield  of  the 
attorney-client  privilege  into  a  sword  pointed  at  the 
lawyer. 
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The  House  of  Delegates  of  the  American  Bar  Asso- 
ciation to  the  contrary  notwithstanding,  I  find  the  law  to 
be  that  a  fraud  perpetrated  against  a  lawyer  by  a  client 
has  the  effect  of  unsealing  the  lawyer's  lips.   The  ration- 
ale underlying  the  exceptions  noted  above  is  equally  appli- 
cable to  a  client's  fraud  which  uses  the  lawyer  as  an  un- 
witting instrument  of  deceit  against  third  parties.   Mr. 
Justice  Cardozo  said  it  succinctly  and  well  a  half  century 
ago  in  his  dictum  in  Clark  v.  United  States,  289  U.S.  1,  15 
(1933): 

There  is  a  privilege  protecting  com- 
munications between  attorney  and 
client.   The  privilege  takes  flight  if 
the  relation  is  abused.   A  client  who 
consults  an  attorney  for  advice  that 
will  serve  him  in  the  commission  of  a 
fraud  will  have  no  help  from  the  law. 
He  must  let  the  truth  be  told. 

As  I  read  S.485,  it  is  intended  basically  to  out- 
law non-disclosure  by  a  lawyer  in  two  situations.   Situa- 
tion one:   In  the  course  of  representing  a  client,  a  lawyer 
learns  that  the  client  intends  to  commit  a  criminal  act  and 
the  lawyer  has  prepared  documents  or  done  something  speci- 
fic which  would  assist  the  client  in  the  commission  of  that 
criminal  act.   Situation  two:   A  lawyer  discovers  that  a 
client  has  already  committed  a  criminal  act  and  that  the 

lawyer's  services  or  work  product  has  furthered  the  crimi- 

* 
nal  act. 


See  the  recent  and  notorious  O.P.M.  criminal  case  in  the 
United  States  District  Court  for  the  Southern  District  of 
New  York.   There,  lawyers  for  the  O.P.M.  principals  were 
advised  by  other  lawyers  —  who  were  generally  regarded  as 
expert  in  this  area  —  that  they  were  ethically  obliged  to 
remain  silent  when  they  discovered  that  their  written  legal 
opinions  had  been  utilized  by  their  clients  to  bilk  the 
American  business  community  out  of  over  $100,000,000 
through  fraudulent  leases  of  computer  equipment.   United 
States  V.  Myron  S.  Goodman,  81  CR  0860  (S.D.N. Y.  1981); 
United  States  v.  Mordecai  Weissman,  81  CR  0861  (S.D.N. Y. 
1981).   See  "Ethics  and  the  Law:   A  Case  History,"  The  New 
York  Times  Magazine,  January  9,  1983,  p. 31. 
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I  believe  I  have  already  demonstrated  that  in 
both  situations  S.485  does  not  pare  down  the  attorney- 
client  privilege  as  it  exists  today.   Bear  in  mind  that  the 
privilege  belongs  to  the  client.   Under  the  present  Code  of 
Professional  Responsibility  of  the  American  Bar  Associa- 
tion, the  client  loses  his  privilege  when  he  reveals  to  his 
lawyer  his  intention  to  commit  a  crime.   In  such  case,  the 
Code  states  that  the  lawyer  may  reveal  "[t]he  intention  of 
his  client  to  commit  a  crime  and  the  information  necessary 
to  prevent  the  crime."   As  I  have  indicated,  although  there 
is  obviously  a  difference  of  opinion  on  the  point,  as 
Justice  Cardozo  put  it,  the  "privilege  takes  flight"  if  the 
lawyer  discovers  he  has  been  abused  and  defrauded  where  the 
client  has  used  him  as  an  unwitting  instrument  of  a  crime 
already  committed. 

What  is  new  about  S.485  is  that  it  places  a  legal 
obligation  on  the  lawyer  to  disclose  in  circumstances  where 
the  client,  by  his  own  conduct,  has  lost  the  privilege.   In 
other  words,  the  lawyer's  disclosure  in  these  limited  cir- 
cumstances is  no  longer  permissive  but,  by  statute,  manda- 
tory. 

What  is  also  new  about  S.485  —  and  a  significant 
departure  from  tradition  —  is  that,  for  the  first  time, 
the  lawyer's  failure  to  discharge  his  obligation  is  punish- 
able as  a  crime. 

While  I  am  in  general  sympathy  with  the  purposes 
of  S.485,  I  wish  to  state  that,  in  my  judgment,  its  scope 


I  wish  to  emphasize  that  S.485  leaves  intact  the  cli- 
ent's right  to  insist  that  the  lawyer's  lips  remain  sealed 
in  circumstances  where  he  consults  a  lawyer  and  confesses 
the  commission  of  a  crime,  already  a  fait  accompli ,  where 
the  lawyer's  participation  was  not  involved. 
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is  much  too  broad.   The  bill  also  suffers  from  other 
defects . 

1.  The  bill  does  not  require  that  the  lawyer's 
failure  to  disclose  be  "knowing"  or  "willful."   There 
should  be  a  requirement  that  the  lawyer  have  a  specific 
criminal  intent. 

2.  The  bill  is  not  limited  to  situations  in 
which  the  lawyer  fails  to  disclose  the  client's  intention 
to  commit  a  crime  or  his  commission  of  a  crime.   It  extends 
to  fraudulent  schemes  and  fraudulent  acts  of  a  client  which 
may  be  only  civil  fraud.   In  other  words,  the  lawyer  may  be 
subject  to  punishment  as  a  criminal  even  if  the  client's 
conduct,  not  disclosed,  does  not  constitute  a  crime.   The 
bill  should  relate  solely  to  a  client's  acts  of  fraud  and 
other  acts  that  are  criminally  punishable  under  federal 
law. 

3.  The  bill  does  not  provide  the  lawyer  with  an 
opportunity,  before  making  disclosure  to  enforcement 
authorities,  to  persuade  the  client  to  rectify  his  conduct 
or  vitiate  the  consequences  of  his  conduct.   It  should  do 
so. 

4.  Under  paragraph  (a)(2)  of  the  bill,  a  lawyer 
may  be  punished  criminally  if  he  "has  prepared  documents 
for  or  .  .  .  has  otherwise  been  instrumental  in  assisting  a 
client"  who  has  used  the  mails  to  further  his  misconduct 
even  if  the  lawyer  does  not  know  that  the  client  has  used 
the  mails  or  used  the  mails  in  furtherance  of  his  miscon- 
duct.  This  is  wrong. 

5.  Under  the  literal  language  of  paragraph 
(a)(2)  of  the  bill,  a  lawyer  could  be  held  responsible  if 
his  client  places  in  the  mail  materials  to  further  his  mis- 
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conduct  even  though  the  lawyer's  "assistance"  may  have  had 
nothing  to  do  with  the  fraudulent  scheme.   This  could  not 
have  been  intended  and  must  be  corrected. 

6.  The  punishment  of  lawyers  for  non-disclosure 
should  be  limited  to  situations  in  which  the  client's 
conduct  constitutes  a  "serious"  federal  crime,  which  could 
be  defined  as  a  felony  punishable  under  federal  law  by 
imprisonment  for  not  less  than  a  specified  term  of  years. 

7.  The  bill  requires  disclosure  to  "federal  law 
enforcement  authorities"  generally.   It  would  be  preferable 
to  require  disclosure  "to  any  federal  law  enforcement 
authority  having  jurisdiction." 

8.  The  bill  predicates  federal  jurisdiction  upon 
the  use  of  the  mails.   This  is  unnecessary,  for,  as  indi- 
cated, jurisdiction  can  be  based  upon  the  client's  commis- 
sion of  a  crime  punishable  under  federal  law. 

I  think  it  preferable  to  approach  both  the  juris- 
dictional issue  and  the  substantive  criminal  law  issue  by 
utilizing  orthodox  and  traditional  criminal  law  notions. 
If  a  lawyer  learns  that  a  client  intends  to  commit  a  seri- 
ous crime  using  the  lawyer's  services  or  work  product  and 
the  lawyer  does  nothing  or,  after  unsuccessfully  trying  to 
persuade  the  client  to  desist,  does  not  make  appropriate 
disclosure,  he  should  be  deemed  to  be  an  "aider  and 
abettor."   If  a  lawyer  discovers  that  a  client  has  already 
committed  a  serious  crime  using  the  lawyer's  services  or 
work  product  and  the  lawyer  does  nothing  or,  after  unsuc- 
cessfully trying  to  persuade  the  client  to  vitiate  the 
consequences  of  his  crime,  does  not  make  appropriate  dis- 
closure, he  should  be  deemed  to  be  an  "accessory  after  the 
fact."   In  both  circumstances  the  lawyer  is  truly  an  inte- 
gral part  of  the  client's  underlying  crime  and,  as  such,  he 
should  not  be  heard  to  complain  that  he  is  being  treated 
like  a  criminal.    He  has  behaved  like  one. 
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Although  I  believe  that  S.485,  if  revised  as 
suggested,  would  properly  address  the  perceived  vices,  I  do 
not  want  to  leave  the  impression  that  any  revised  bill  will 
perfectly  deal  with  all  of  the  problems  that  could  arise. 
One  can  readily  foresee  situations,  for  example,  where  a 
lawyer  requests  his  client  to  "rectify"  his  crime  and  is 
advised  by  the  client  that  the  lawyer  is  mistaken  in  his 
evaluation  of  the  facts  or  the  applicable  law.   Although 
lawyers  make  these  judgments  all  the  time,  there  is  obvious 
concern  for  the  lawyer  who  is  persuaded  by  his  client  that 
he  may  be  wrong  in  his  evaluation  and  then  finds  himself 
indicted  for  the  failure  to  make  appropriate  disclosure. 
If  the  mistake  is  not  egregious,  however,  it  should  be 
considered  to  have  been  made  without  the  requisite  mens 
rea,  thereby  not  falling  within  the  reach  of  the  legisla- 
tion. 

Thank  you  again  for  the  opportunity  to  be  heard. 
The  lawyers  of  this  nation  historically  and  traditionally 
have  by  and  large  performed  magnificently.   They  are  the 
nation's  watchdogs  of  individual  liberty;  they  help  order 
our  society  in  writing,  interpreting  and  administering  our 
laws;  they  are  in  the  forefront  in  sculpting  new  legal  con- 
cepts as  we  break  through  new  scientific  frontiers.   The 
virtues  of  the  honest  and  incorruptible  scholars  and  prac- 
titioners of  the  law  so  often  go  unsung.   They  have  been 
tarnished  by  the  very  few  miscreants  who  generate  such 
harmful  publicity  and  who,  after  all,  are  the  only  ones  who 
need  be  concerned  with  this  remedial  legislation.   Now  is 
the  time  to  restore  public  confidence  and  to  declare  that 
those  few  who  knowingly  permit  their  skills  to  be  employed 
in  the  perpetration  of  crime  will  be  punished. 

See,  e.g. ,  United  States  v.  Sarantos,  455  F.2d  877  (2d 
Cir.  1972),  which  affirmed  the  conviction  of  a  lawyer  for 
aiding  and  abetting  the  making  of  false  statements  in  an 
immigrant  visa  petition. 
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Professor  Freedman.  Mr.  Chairman,  I  am  sorry;  I  have  to  leave, 
as  you  know,  to  teach  a  class.  I  would  like  to  comment  very  briefly 
on  that  one  point,  if  I  may.  It  seems  to  me  that  although  the  bill  is 
well-intentioned,  what  you  have  just  identified  is  a  fatal  fallacy  in 
the  underlying  premise.  First,  there  is  a  correct  idea,  and  that  is 
that  lawyers  know  a  great  deal  of  truth  about  their  clients'  mat- 
ters. 

The  reason  we  know  that  truth  is  that  our  clients  have  learned 
that  they  can  trust  us,  because  there  is  an  obligation  of  confiden- 
tiality. Because  I  know — and  I  was  interested  to  see  that  other  wit- 
nesses have  said  the  same  thing — because  I  know  what  my  clients 
intend  to  do,  I  have  the  opportunity  to  dissuade  them  from  improp- 
er courses  of  conduct. 

The  idea  is  that  if  we  require  lawyers  to  divulge  their  clients'  se- 
crets where  the  clients  do  not  go  along  with  the  lawyer's  advice,  we 
will  get  even  more  good  conduct  and  good  behavior  on  the  part  of 
clients.  That  is  where  the  fallacy  is,  it  seems  to  me,  Mr.  Chairman, 
because  it  would  not  be  long  before  clients  and  the  general  public 
learned  that  the  most  direct  pipeline  to  the  public  prosecutor's 
office  or  to  the  SEC,  or  to  whomever  it  might  be,  is  one's  own 
lawyer. 

In  that  event,  we  would  lose  the  opportunity  to  give  that  good 
advice.  So,  not  only  would  the  statute  fail  in  its  purpose  in  the 
sense  that  lawyers  would  not  be  in  a  position  to  blow  the  whistle, 
but  it  would  have  the  serious  negative  effect  that  we  would  also  be 
deprived  of  the  essential  information  from  the  clients  which  forms 
the  basis  of  the  good  advice  that  most,  if  not  all,  of  us  have  had  the 
experience  of  giving  to  clients,  and  with  significant  success. 

Senator  Specter.  Well,  how  do  you  assess  the  problem  where  the 
lawyer  gives  the  good  advice  and  the  client  refuses  to  follow  it  and 
is  determined  to  take  the  lawyer's  products,  documents  and  handi- 
work and  go  forward  and  carry  out  a  scheme  which  defrauds  many 
people? 

Professor  Freedman.  Mr.  Chairman,  there  is  no  system  that  we 
are  going  to  devise  that  is  going  to  prevent  every  fraud  that  every 
client  is  going  to  consider.  It  seems  to  me  that  the  system  that  we 
have,  where  lawyers  are  in  a  position  to  dissuade  clients  from  that 
kind  of  conduct — not  just  on  legal  grounds  and  not  just  on  moral 
grounds,  but,  in  my  experience,  with  most  success,  on  practical 
grounds — that  system  is  the  best  for  minimizing  wrongful  conduct. 

The  client  who  is  bent  upon  doing  something  that  is  wrong  is  not 
going  to  be  stopped  by  this  bill.  The  client  who  may  be  dissuaded  is 
going  to  be  prevented  from  getting  the  good  advice  by  this  kind  of 
proposal,  because  lawyers  will  no  longer  be  in  the  position  to  give 
that  kind  of  advice. 

Senator  Specter.  Professor  Freedman,  do  you  agree  with  what 
Mr.  Hetlage  said  that  the  current  status  of  the  Canons  authorize 
an  attorney  to  disclose  his  client's  intention  to  commit  a  crime? 

Professor  Freedman.  Yes,  Mr.  Chairman.  There  is  a  future  crime 
exception. 

Mr.  Burns.  Which  means  that  the  privilege  is  lost. 

Professor  Freedman.  That  future  crime  exception,  as  we  have 
noted,  is  permitted.  It  is  not  required  of  the  lawyer.  In  addition, 
that  concept  has  been  criticized  over  the  years  in  the  literature. 
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and  it  is  criticized  even  in  the  proposed  model  rules,  which  take  a 
far  different  position  on  divulgence  of  clients  'confidences  than  I 
do. 

Senator  Specter.  Do  you  agree  with  Mr.  Burns  that  at  that  junc- 
ture the  privilege  no  longer  exists?  Do  you  agree  with  Mr.  Burns 
and  Judge  Cardozo,  perhaps? 

Professor  Freedman.  Something  got  clouded  in  Mr.  Burns'  brief 
summary  of  his  position.  We  are  talking  about 

Senator  Specter.  We  did  not  give  him  a  chance  to  finish. 

Professor  Freedman.  I  am  sorry;  I  apologize. 

Senator  Specter.  Go  ahead. 

Professor  Freedman.  We  are  talking  about  two  different  con- 
cepts. One  is  the  privilege  in  the  evidentiary  sense;  that  is,  what  a 
lawyer  is  able  to  withhold  even  if  a  judge  says,  "I  order  you  on 
pain  of  contempt  to  testify."  If  there  is  a  lawyer-client  privilege, 
the  lawyer  can  refuse  to  testify. 

That  is  a  very,  very  narrow  area,  and  the  future  crime  exception 
is  indeed  recognized  there,  although  not  universally.  There  is  a 
very  important  decision,  for  example,  by  former  Judge  Marvin 
Frankel  in  the  Turteltaub  case,  in  which  there  was  an  allegation  of 
future  crime  and  of  the  lawyer's  actual  participation  in  crime. 

Judge  Frankel  held  that  even  though,  technically,  it  might  be 
justifiable  to  order  the  lawyer  to  reveal  his  client's  confidences, 
Judge  Frankel  was  not  prepared  to  do  so  because  of  the — he  did 
not  use  the  phrase,  but  the  "chilling  effect"  on  lawyer-client  confi- 
dences if  that  were  done. 

On  the  one  hand,  that  is  the  lawyer-client  privilege,  which  may 
or  may  not  take  flight.  On  the  other  hand,  we  have  the  lawyer's 
ethical  responsibility  to  protect  not  just  the  client's  privileged  com- 
munications in  the  narrow  sense,  but  what  the  present  Code  of 
Professional  Responsibility  calls  the  client's  secrets.  The  lawyer  is 
not  to  volunteer  anything  that  would  be  embarrassing  to  the  client. 

Opinion  341  of  the  American  Bar  Association  Committee  on  Pro- 
fessional Ethics  has  noted  that  over  the  years,  as  is  typical  in  all 
areas  of  the  law,  we  have  had  conflicting  rules;  we  have  had  ten- 
sion between  the  rules,  as  Mr.  Burns  has  described. 

What  the  committee  noted,  and  accurately,  as  a  historical  matter 
of  fact,  is  that  when  it  has  come  to  resolving  the  tension  between 
maintaining  confidences,  on  the  one  hand  and,  betraying  clients' 
confidences  in  the  name  of  some  other  public  interest,  on  the  other 
hand,  the  resolution  has  consistently  been  in  favor  of  confidential- 
ity. "That  has  occurred  because  of  the  recognition  of  the  construc- 
tive role  that  the  fully  informed  lawyer  can  play  and,  in  addition, 
because  in  a  free  society  it  is  important  that  each  of  us  have  his  or 
her  champion  against  a  hostile  world — the  lawyer  whose  concern  is 
solely  for  that  client. 

I  am  not  speaking  in  favor  of  fraud  or  other  kinds  of  crimes,  Mr. 
Chairman.  What  I  am  suggesting  is  that  the  one  inappropriate  way 
of  policing  crimes  and  frauds  is  by  turning  the  lawyer,  the  client's 
champion,  against  a  hostile  world,  into  a  member  of  a  Federal  pros- 
ecutorial agency. 

Senator  Specter.  How  about  the  situation  where  the  lawyer 
learns  of  the  intent  to  commit  a  crime  of  violence,  which  is  the  por- 
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tion  of  the  Kutak  commission  recommendation  which  was  left- 
intact? 

Professor  Freedman.  Mr.  Chairman,  I  was  the  first  writer  in  the 
area  of  professional  responsibility  to  suggest  that  in  a  crime  of  vio- 
lence threatening  human  life,  disclosure  be  required,  not  just  per- 
mitted. 

The  Kutak  commission  originally  adopted  that  proposal,  but  then 
backed  off  from  it,  and  made  disclosure  in  such  a  case  permitted 
rather  than  required. 

The  reason  I  think  it  is  appropriate  to  make  that  an  exception  is 
twofold:  first,  the  extraordinary  importance  of  the  value  that  we 
are  concerned  with,  human  life  itself;  and,  second,  the  extraordi- 
narily unusual  incidence  of  such  a  problem.  I  have  never  seen  it;  I 
doubt  there  is  a  lawyer  in  this  room  who  has  seen  it. 

Therefore,  it  seems  to  me  that  to  have  such  a  rule  would  not 
threaten  damage  to  the  system. 

Senator  Specter.  You  have  never  seen  a  situation  where  a 
lawyer  makes  a  disclosure  about  a  client's  intent  to  commit  an  act 
of  violence? 

Professor  Freedman.  I  have  never  myself  been  involved  in  the 
situation,  and  I  do  not  think  I  have  ever  met  a  lawyer  who  has, 
where  the  lawyer  had  knowledge  of  a  future  crime  that  imminent- 
ly threatened  human  life. 

I  am  not  saying  it  never  happens.  If  it  happens  only  once  over  a 
long  period  of  time,  in  my  view  that  should  be  required  disclosure. 
Indeed,  the  American  lawyers  code  of  conduct,  which  I  drafted, 
would  require  disclosure  in  a  human  life  or  death  situation,  but  on 
two  grounds. 

One,  the  value  that  we  are  talking  about  is  human  life  itself. 
Two,  the  incidence  is  so  extraordinary  that  there  would  be  no 
threat  to  the  lawyer-client  relationship. 

Senator  Specter.  You  do  not  think  that  would  chill  clients  from 
telling  their  lawyers  about  their  intent  to  commit  such  acts  of  vio- 
lence? 

Professor  Freedman.  I  do  not  believe  so,  Mr.  Chairman.  But  in 
any  event,  it  seems  to  me 

Senator  Specter.  You  do  not  think  it  occurs  much  an3rway? 

Professor  Freedman.  It  seems  to  me  that  it  is  not  going  to 
threaten  the  vitality  of  the  lawyer-client  relationship,  which  is  so 
precious  in  a  free  society. 

I  appreciate  your  indulgence  and  Mr.  Burns'. 

Senator  Specter.  Professor  Freedman,  we  very  much  thank  you 
for  joining  us.  I  think  you  can  make  your  plane. 

I  would  like  to  take  a  very  short  recess.  I  have  a  commitment 
which  will  take  about  10  minutes,  and  I  would  like  to  pursue  this 
further  so  we  will  adjourn  for  just  a  few  moments. 

[The  subcommittee  stood  in  recess  from  11:02  a.m.  to  11:22  a.m.] 

Senator  Specter.  We  will  reconvene  the  hearings  at  this  time  to 
Michael  Bloom,  Esq.,  of  the  Philadelphia  Bar  Association.  Mr. 
Bloom,  thank  you  very  much  for  joining  us  and  we  look  forward  to 
your  presentation. 
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STATEMENT  OF  MICHAEL  A.  BLOOM,  ESQ.,  ON  BEHALF  OF  THE 
PHILADELPHIA  BAR  ASSOCIATION  AND  THE  PENNSYLVANIA 
BAR  ASSOCIATION 

Mr.  Bloom.  Senator,  we  greatly  appreciate  the  opportunity  to 
appear  before  you,  particularly  before  our  distinguished  attorney 
and  Senator  from  Philadelphia  and  Pennsylvania. 

I  discovered  a  few  moments  ago  that  I  am  not  only  speaking  on 
behalf  of  the  8,500  members  of  the  oldest  chartered  bar  association 
in  the  United  States,  but  also  on  behalf  of  the  Pennsylvania  Bar 
Association,  which  has  asked  me  to  inform  you  that  they  share  in 
the  views  set  forth  by  the  Philadelphia  Bar  and  that  they  will 
intend  to  submit  their  own  statement  to  you  within  the  next  sever- 
al weeks. 

I  would  like  to  address  what  the  Philadelphia  Bar  believes  to  be 
the  two  major  failings  of  S.  485  in  inverse  order  of  their  impor- 
tance. 

First,  in  subsection  (a)(1),  the  proposed  statute  would  make  it  a 
predicate  of  the  crime  for  an  attorney  to  place  documents  in  the 
mail  that  could  enable  or  assist  the  client  to  commit  a  criminal  or 
fraudulent  act. 

Use  of  the  phrase  "could  enable  or  assist"  excludes  the  requisite 
element  of  mens  rea  or  scienter,  which  is  a  fundamental  principle 
of  criminal  responsibility.  An  intention  to  commit  a  crime  that  is  a 
willful  and  knowing  act — to  which  you  have  already  made  refer- 
ence— is  provided  for  in  section  1341,  the  operative  provision  of  the 
Mail  Fraud  Act.  Willful  and  knowing  requirements  are  also  found 
in  section  2,  title  18,  United  States  Code,  relating  to  Principles;  sec- 
tion 2,  relating  to  Accessory  After  the  Fact;  and  section  4,  relating 
to  Misprision  of  Felony. 

Senator  Specter.  With  the  modification  or  amendment  of  S,  485, 
would  that  cure  that  problem,  Mr.  Bloom? 

Mr.  Bloom.  Yes,  Senator,  it  would  cure  a  part  of  the  problem, 
but  it  does  not  cure  the  second  and  what  we  perceive  to  be  the 
major  difficulty  with  the  proposed  legislation. 

Senator  Specter.  But  it  would  cure  the  first  part  that  you  have 
referred  to? 

Mr.  Bloom.  Yes,  we  believe  it  would. 

We  believe  that  the  language  of  sections  (b)(1)  and  (b)(2),  the 
mandatory  disclosure  provisions,  represents  a  frontal  assault  on 
the  right  of  all  citizens  to  counsel  under  the  sixth  amendment. 

The  controlling  principle  of  the  client-attorney  relationship  is  the 
client's  right  and  individual  freedom  and  ability  to  make  a  full  and 
complete  disclosure  to  the  client's  attorney.  We  are  concerned  that 
the  effect  of  the  proposed  legislation  as  it  now  stands  will  be  to  so 
chill  and  so  impair  the  client's  ability  to  make  full  disclosure  to 
counsel  that  it  will  destroy  the  relationship  and,  as  a  result,  the 
right  to  counsel  altogether. 

Senator  Specter.  How  about  the  situation  which  Professor  Freed- 
man  discussed  where  the  client  intends  to  commit  a  crime  of  vio- 
lence which  threatens  human  life? 

Mr.  Bloom.  I  think  that  if  one  really  evaluates  the  societal  goods 
to  be  weighed  and  looks  to  the  bill  of  rights  for  guidance,  we  can 
see  competing  rights  at  stake— the  sixth  amendment  right  to  coun- 
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sel  on  the  one  hand,  and  the  right  to  one's  Hfe  and  physical  well- 
being  on  the  other. 

On  balance,  I  think  that  most  lawyers  agree  with  Professor 
Freedman  that  this  is  an  area,  as  the  ABA  has  provided  in  its 
action  at  the  mid-year  meeting,  where  disclosure  should  be  re- 
quired. 

Senator  Specter.  Well,  how  does  that  square  with  your  constitu- 
tional assertion?  If  it  is  a  constitutionally  protected  right,  does  it 
make  a  difference  if  the  items  disclosed  go  to  fraud  in  an  economic 
context  as  opposed  to  intention  to  commit  a  crime  of  violence 
which  involves  bodily  harm? 

Mr.  Bloom.  Senator,  I  think  that  the  balances  that  I  have 
weighed  in  my  analysis  are  two  constitutional  rights  which  clash. 
And  I  am  not  so  certain  that  the  protection  of  substantial  economic 
injury  to  the  interests  of  another,  which  was  the  language  that 
was 

Senator  Specter.  The  right  to  counsel  clashes  with  what? 

Mr.  Bloom.  The  right  to  counsel  and  the  right  to  one's  life  and 
liberty,  and  that  is  a  constitutional  basis. 

Senator  Specter.  The  right  of  the  prospective  victim  to  his  life 
and  liberty? 

Mr.  Bloom.  Correct, 

Senator  Specter.  Well,  is  there  a  constitutional  right  of  the  pro- 
spective economic  victim  to  his  property? 

Mr.  Bloom.  I  do  not  believe  there  is.  Senator,  and  I  do  not  know 
the  authority  for  that  premise.  I  think,  on  balance,  that  was  one  of 
the  reasons 

Senator  Specter.  What  is  the  authority  for  the  premise — I  think 
a  person  does  have  a  right  to  his  life  and  his  liberty,  but  what 
more  constitutional  authority  is  there  for  that  than  for  the  right  to 
property? 

Mr.  Bloom.  I  was  about  to  say  I  think  that  basic  value  tran- 
scends the  Constitution.  There  is  a  basic  set  of  philosophical  or 
moral  values  about  which  there  is  frequently  disagreement,  but  on 
the  subject  of  taking  a  life  or  inflicting  serious  bodily  harm,  there 
is  probably  more  consensus  than  disagreement. 

Subsections  (b)(1)  and  (b)(2),  we  believe,  would  seriously  damage 
both  the  client-attorney  privilege  and  the  rules  of  confidentiality 
which  have  existed  in  our  ethical  rules  because  they  would  require 
an  attorney  to  make  disclosure  of  client  confidences  and  secrets  to 
Federal  law  enforcement  authorities. 

Second,  the  statute  would  certainly  expose  attorneys  to  being 
subpoenaed  as  witnesses  to  testify  against  the  attorney's  own  client 
in  connection  with  suspected  criminal  or  fraudulent  acts. 

Additionally,  this  statute  is  specifically  limited  to  attorneys.  It 
does  not  propose  to  establish  criminal  responsibility  or  mandatory 
disclosure  for  any  other  citizen  or  group  of  citizens. 

Senator  Specter.  Whom  would  you  suggest  that  we  include? 

Mr.  Bloom.  Well,  one  could  ask:  What  about  doctors  or  architects 
or  psychiatrists  or  engineers  or  elected  public  officials?  I  think  the 
point  is  that  if  the  purpose  of  the  statute  was  really  to  eliminate  a 
perceived  evil  in  the  name  of  protecting  society,  then  the  proposed 
statute  should  govern  the  conduct  of  all  citizens  and  not  solely  one 
segment  of  the  citizenry. 
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In  fact,  section  1341  of  the  Mail  Fraud  Act  does  precisely  that. 

Senator  Specter.  Mr.  Bloom,  do  you  agree  with  the  assertion 
that  has  been  made  here  today  that  the  current  rules  permit  a 
lawyer  to  disclose  his  client's  intention  to  commit  a  crime? 

Mr.  Bloom.  The  disciplinary  rules  in  the  model  code  give  an  at- 
torney the  permissive  right  to  make  disclosure.  I  am  not  nearly  so 
certain,  however,  as  Mr.  Burns  is  that  the  existence  of  that  right 
destroys  the  client-attorney  privilege. 

Senator  Specter.  You  are  not  as  certain  as  Mr.  Burns  that  the 
factor  of  intention  to  commit  a  crime  vitiates  the  lawyer-client 
privilege? 

Mr.  Bloom.  That  is  correct.  I  think  that  that  is  a  subject  of  con- 
siderable debate. 

Senator  Specter.  So  the  thrust  of  your  contention  is  that  lawyer- 
client  privilege  really  ought  to  be  asserted  here  as  opposed  to,  say, 
what  Professor  Freedman  has  contended  that  we  would  stop  more 
fraud  with  the  current  rule  than  with  the  new  rule. 

Mr.  Goelzer,  what  do  you  think  about  that?  What  do  you  think 
about  the  thrust  of  Professor  Freedman's  contention  that  we  would 
stop  more  fraud  with  lawyers  not  being  chilled  as  to  disclosure, 
contrasted  with  what  would  be  the  effect  of  485? 

Mr.  Goelzer.  Well,  I  think  as  we  tried  to  say  in  our  testimony, 
we  really  do  not  have  an  answer  to  that.  There  is  certainly  some 
substance  to  what  he  says,  that  we  want  to,  at  least  in  the  securi- 
ties law  area,  encourage  full  disclosure  of  the  facts  to  lawyers  so 
the  client  will  be  encouraged  to  file  accurate  disclosure. 

Senator  Specter.  What  is  your  sense  of  that,  Mr.  Burns? 

Mr.  Burns.  My  sense  of  it  is  that,  first  of  all,  this  bill  does  not 
address  any  situation  other  than  a  situation  in  which  the  attorney 
is  implicated  in  a  crime  by  a  client.  The  bill  leaves  completely 
intact  the  client's  right  to  have  an  attorney  keep  his  mouth  shut 
where  he  comes  in  and  confesses  the  commission  of  a  crime;  so  long 
as  the  lawyer  is  not  involved,  there  is  no  problem. 

Now,  I  think  whenever  you  get  some  new  legislation  and  you 
start  charting  some  new  territory,  people  start  raising  all  sorts  of 
bugaboos.  It  is  my  impression  after  practicing  law  for  a  while  that 
we  are  talking  about  a  tiny  few  miscreants. 

I  do  not  think  there  is  going  to  be  the  chilling  effect  that  every- 
one is  afraid  of.  No  one  is  complaining  about  the  chilling  effect  on 
the  many,  many  exceptions  that  we  already  have. 

There  are  instances  where  the  attorney-client  privilege  does  not 
even  attach,  for  example,  where  the  client  is  really  a  representa- 
tive of  a  large  corporation  or  of  another  group,  and  it  has  not 
caused  any  disastrous  societal  consequences. 

So,  I  think  what  we  need  is  some  experience,  and  I  have  suggest- 
ed that,  for  openers,  we  limit  this  type  of  legislation  to  very  serious 
crimes  and  let  us  see  what  happens;  let  us  monitor  it. 

Senator  Specter.  What  crimes  would  you  limit  it  to? 

Mr.  Burns.  I  would  couch  it  in  terms  of  crimes  punishable  by  not 
less  than  blank  years  in  jail,  and  I  would  limit  it  in  the  first  in- 
stance to  serious  crimes.  I  think  the  horror  is  probably  more  imag- 
ined than  real,  but  I  do  not  know. 

Senator  Specter.  Mr.  Hetlage,  do  you  think  it  is  significant  or 
appropriate  or  recommended  for  a  lawyer  to  say  to  his  client  when 
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he  comes  in  to  discuss  a  complex  financial  transaction  that  a 
lawyer  under  the  existing  canons  has  the  option  of  disclosing  an 
intent  to  commit  a  crime  if  he  finds  it  from  the  client? 

Mr.  Hetlage.  I  think  that  generally  is  not  necessary,  and  I  cer- 
tainly do  not  think  that  is  the  practice.  I  do  feel  that  a  lot  of  law- 
yers would  be  much  more  concerned  if  there  were  a  mandatory  dis- 
closure requirement  where  they  had  no  discretion  to  limit  disclo- 
sure to  those  cases  where  it  is  felt,  one,  that  the  action  is  going  to 
be  carried  forward,  and,  second,  there  is  going  to  be  very  serious 
consequence  to  a  third  party. 

Yes,  I  do  feel  that  a  mandatory  disclosure  requirement  would 
have  a  more  chilling  effect  and  would  be  much  more  apt  to  result 
in  that  kind  of  warning  by  the  attorney. 

Senator  Specter.  Of  course  it  would  be,  if  it  is  mandatory.  But 
under  your  theory,  why  should  not  the  lawyer  have  to  say  to  the 
client,  "If  I  find  that  you  are  going  to  commit  a  crime,  I  really 
have  to  tell  you  that  I  may  report  you;  I  have  the  option  of  doing 
that;  what  you  say  to  me  is  not  privileged,  if  this  comes  up?" 

The  problem  that  I  have  with  the  situation  is  that  the  param- 
eters that  a  lawyer  works  with  on  a  client,  as  I  see  it,  are  a  client 
comes  in,  and  this  is  not  articulated  but  perhaps  it  should  be:  "I 
am  pleased  to  represent  you  and  I  am  going  to  give  you  advice,  and 
part  of  the  structure  of  my  advice  to  you  is  that  it  has  to  be  lawful 
advice  and  part  of  the  structure  is  that  you  have  to  obey  the  law 
and  that  you  cannot  commit  a  crime. 

"I  do  not  want  to  draw  a  fine  line  as  to  whether  I  am  an  accom- 
plice before  the  fact  or  a  coconspirator,  and  as  long  as  we  are  oper- 
ating on  an  ethical  and  lawful  wavelength,  I  am  pleased  to  be  your 
lawyer.  But  I  am  not  going  to  give  you  legal  advice  if  I  think  you 
are  committing  a  crime. 

"Now,  that  is  my  judgment  and  if  you  are  going  to  commit  a 
crime  as  a  result  of  what  I  do,  I  am  not  going  to  be  a  party  to  it 
and  I  am  going  to  be  free  to  extricate  myself  from  it.  So,  let  there 
be  no  misunderstanding.  If  you  want  me  to  be  your  lawyer,  that  is 
fine;  let  us  have  this  understanding  right  now.  If  you  do  not  like  it, 
find  yourself  another  lawyer, 

"But  we  are  going  to  do  it  lawfully,  and  if  you  do  not  accept  my 
judgment  about  what  is  lawful,  I  am  just  not  going  to  represent 
you." 

Mr.  Hetlage.  I  think,  Senator,  that  that  is  the  approach  of 
almost  all  lawyers,  not  starting  the  conversation  initially  because 
most  of  us  assume,  and  fortunately  rightly,  that  the  client  wishes 
to  comply  with  the  law. 

When  you  see  the  client  starting  to  step  over  the  bounds  of  pro- 
priety, and  certainly  the  bounds  of  the  law,  I  think  the  vast  major- 
ity of  lawyers  would  take  the  same  position.  They  would  seek  to 
extract  themselves  from  the  representation;  they  would  withdraw 
if  they  felt  they  could  not  dissuade  the  client  from  improper  con- 
duct. 

The  question  becomes  one  of  whether  all  of  that  justifies  a  Feder- 
al legislative  approach  to  mandate  disclosure  in  the  broad  category 
of  cases  that  we  are  talking  about. 

Senator  Specter.  Well,  let  us  put  aside  the  Federal  aspect.  Let  us 
say  we  are  on  a  State  level.  Is  there  any  aspect  of  any  regulatory 
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body,  however  narrow,  which  would  say  that  a  lawyer  has  a  duty 
to  disclose  fraudulent  conduct  which  goes  to  property  rights? 

Mr.  Hetlage.  Now,  remember,  here  we  are  talking  about  an  in- 
dependent duty  of  disclosure.  We  are  not  talking,  for  example, 
about  filings  with  the  SEC  where  the  lawyer  has  to  make  filings; 
frequently,  the  lawyer  has  to  give  his  opinion. 

I  frankly  think  that  the  lawyer  has  the  right,  in  the  event  he  has 
given  an  opinion  which  he  finds  to  be  fraudulent,  to  withdraw  it. 

Senator  Specter.  Well,  does  he  have  a  duty?  Suppose  he  has 
given  an  opinion  that  there  is  compliance  with  the  Securities  and 
Exchange  Acts. 

Mr.  Hetlage.  He  probably  does  have  a  duty  because  if  he  lets  it 
go  forward,  he  may  well  be  guilty  of  complicity. 

Senator  Specter.  Well,  I  would  think  he  does,  if  it  continues  to 
be  on  file  and  it  continues  to  have  affirmative  operative  impor- 
tance. 

Mr.  Hetlage.  I  would  agree  with  that.  I  would  note  that  the 
comments  to  the  rules,  which  have  not  yet  been  addressed  by  the 
house  of  delegates,  would  permit  withdrawal  in  those  cases  of  any 
opinions  or  documents  previously  filed  by  the  lawyer. 

Again,  we  do  not  know  what  the  final  action  of  the  house  of  dele- 
gates will  be,  but  the  action  at  this  point  is  addressed  simply  to 
actual  disclosure  of  the  information  relating  to  the  representation. 
It  does  not  relate  to  the  withdrawal  of  documents,  opinions,  or 
statements. 

Senator  Specter.  How  about  in  a  situation  where  the  lawyer 
withdraws,  keeps  quiet;  a  new  lawyer  comes  in  and  calls  him  up — 
that  is  the  0PM  case— and  says,  "What  went  on  here?" 

It  is  still  a  finer  permutation  as  opposed  to  the  obligation  to 
make  a  disclosure  when  a  specific  question  is  asked.  What  does 
lawyer  1  do  at  that  stage? 

Mr.  Hetlage.  I  think  if  a  specific  question  is  asked  and  the 
lawyer  is  precluded  from  disclosure  under  the  rules  and  there  is  no 
other  obligation  for  disclosure,  the  lawyer  has  got  to  say,  "I  cannot 
tell  you." 

Senator  Specter.  Well,  he  is  not  precluded  now.  He  has  the 
option  to  make  a  disclosure  of  his  client's  intent  to  commit  a  crime. 

Mr.  Hetlage.  Well,  lawyer  2  and  lawyer  1,  at  least  as  reported  in 
prior  articles  in  the  New  York  Times,  apparently  had  a  disagree- 
ment as  to  exactly  what  the  conversation  was,  and  I  have  obviously 
no  personal  information  about  what  it  was. 

Senator  Specter.  But  it  did  involve  that  one,  as  I  understand  the 
facts. 

Mr.  Hetlage.  It  did  involve  that  one. 

Senator  Specter.  Lawyer  2  called  up  lawyer  1  and  said,  "Why 
did  you  get  out?"  And  lawyer  1  would  not  tell  him. 

Mr.  Metlage.  Well,  lawyer  two  and  lawyer  one,  at  least  as  re- 
ported in  prior  articles  in  the  New  York  Times,  apparently  had  a 
disagreement  as  to  exactly  what  the  conversation  was,  and  I  have 
obviously  no  personal  information  about  what  it  was. 

Senator  Specter.  All  right.  Aside  from  that  fact,  that  is  the  only 
time  that  ever  happened,  but  what  is  lawyer  I's  obligation  if 
lawyer  2  calls  him,  in  your  judgment? 

Mr.  Hetlage.  Now,  I  am  not  quite  sure  what  the  hypothetical  is. 
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Senator  Specter.  Well,  the  hypothetical  is  that  lawyer  1  has  pre- 
pared documents  and  done  a  lot  of  work,  and  he  finds  that  there  is 
fraud  and  he  withdraws;  he  is  not  going  to  take  another  step 
beyond  that  point. 

Then  the  client  goes  to  the  second  lawyer,  and  the  second  lawyer 
calls  up  the  first  lawyer  and  says,  "Is  there  fraud  in  these  docu- 
ments?" 

Mr.  Hetlage.  To  the  extent  that  lawyer  1,  as  would  be  permitted 
by  the  present  comments  to  the  rules,  withdraws  the  documenta- 
tion that  he  prepared,  or  was  instrumental  in  doing  it,  I  would 
think  that  lawyer  2  certainly  would  be  on  adequate  notice  that 
there  is  a  serious  problem  in  that  case. 

Senator  Specter.  Well,  my  hypothetical  is  that  he  cannot  with- 
draw them;  he  has  turned  them  over  to  the  client.  That  is  the  prob- 
lem that  I  see.  We  all  know  that  where  a  client  goes  to  a  lawyer 
and  talks  about  past  conduct,  it  is  sacrosanct.  There  is  no  question 
about  that.  He  cannot  have  any  disclosure.  And  we  all  know  that  a 
lawyer  cannot  participate  in  a  crime  or  advise  a  client  on  how  to 
commit  a  crime. 

Here,  you  have  a  situation  where  the  lawyer  has  been  a  key  in- 
strumentality in  setting  the  mechanism  in  motion,  and  it  is  going 
and  he  has  been  a  real  party  in  permitting  it  to  be  done. 

Except  perhaps  for  Mr.  Bloom's  testimony,  no  one  is  saying  the 
client  deserves  any  consideration  at  that  point.  I  am  not  sure  that 
Mr.  Bloom  does,  but  the  major  thrust  here  has  been  that  you  will 
detect  more  fraud  if  you  allow  the  lawyer  to  be  under  no  obligation 
because  it  will  become  known  that  the  lawyer  will  have  that  obli- 
gation and  it  will  dissuade  clients  from  talking  to  lawyers,  and  law- 
yers are  the  first  bastian  to  stop  the  fraud. 

I  think  the  profession  does  extensive  undertakings  to  stop  fraud- 
ulent conduct  and  to  give  guidance  which  clients  accept  and  have 
lawful  activities.  However,  I  am  concerned  about  the  situation 
where  a  fraudulent  matter  is  in  motion  which  the  lawyer  has  al- 
lowed to  go  forward. 

I  think  he  does  escape  currently  any  criminal  liability  if  he 
simply  takes  no  further  action.  If  he  does  not  say  a  word,  he  is  not 
liable  as  an  accomplice  before  the  fact,  he  is  not  liable  as  a  cocon- 
spirator, he  is  not  liable  as  an  aider  and  abettor,  and  he  is  not 
liable  for  misprision  of  a  felony.  He  is  off  the  hook.  Here  is  the  real 
cloudy  area,  and  what  are  you  going  to  do  with  him  at  this  point? 

LAWYERS  AS  INFORMER  FOR  STATE 

Mr.  Hetlage.  Senator,  there  is  no  question  that  you  have 
reached  the  cutting  edge  of  what  is  the  cloudy  area.  As  I  indicated 
initially,  I  would  have  preferred  that  the  model  rules  take  a  differ- 
ent approach  and  would  have  permitted  somewhat  broader  discre- 
tionary disclosure  than  the  action  of  the  House  would  permit. 

I  think  at  that  point,  however,  we  do  get  to  a  balancing  factor  of 
whether,  recognizing  that  problem,  it  is  better  to  live  with  that 
problem  in  the  limited  number  of  cases  that  it  may  arise,  or  wheth- 
er it  is  better  to  try  to  solve  that  problem  with  some  kind  of  man- 
datory disclosure  act. 
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It  is  a  very  legitimate  and  a  very  difficult  concern  and  I  think 
you  have  reached  clearly  the  point  which  is  most  difficult.  I  person- 
ally have  come  down  on  the  other  side  because  of  my  concern  with 
establishing  the  concept  that  we  are  going  to  have  a  Federal  stat- 
ute addressed  to  lawyers,  no  matter  how  narrowly  drawn,  that,  in 
effect,  makes  the  lawyer,  because  he  is  the  confident  of  the  client, 
in  effect,  an  informer  for  the  State. 

Senator  Specter.  Well,  you  have  four  options  that  we  can  articu- 
late. In  the  law  prior  to  the  Kutak  commission,  you  can  disclose 
intent  to  commit  a  crime.  We  have  the  Kutak  commission's  first 
recommendation.  The  third  is  the  ABA  house  of  delegates  proposal, 
and,  fourth,  S.  485. 

Perhaps  as  long  as  you  were  on  alternatives  one  and  two,  you 
were  all  right.  When  you  come  to  alternative  three,  the  concern  I 
have  is  that  the  bar  association  is  really  giving  a  lawyer  a  defense 
and  a  shield,  saying  you  may  not  disclose  it.  That  is  going  to  be 
used  as  Professor  Freedman  articulates  it,  and  I  think  with  real  ef- 
ficacy. 

When  you  seek  to  extract  a  penalty  from  someone  in  a  court- 
room— civil,  injunctive,  criminal,  or  whatever — if  he  has  got  some 
rule  that  he  can  say,  "I  relied  on  it,"  or  "I  have  reason  to  believe 
that  I  could  have  relied  on,"  those  are  pretty  telling  arguments. 
Then  the  balance  has  been  disturbed. 

So,  you  would  prefer  alternatives  one  and  two  to  three,  I  take  it? 
Mr.  Hetlage.  I  do  prefer  alternatives  one  and  two  to  three. 
Senator  Specter.  But  you  prefer  three  to  four? 
Mr.  Hetlage.  I,  with  some  regret,  prefer  three  to  four  because  I 
am  just  deeply  concerned.  I  recognize  the  frustrations  that  enforce- 
ment officials  have  got  to  feel  in  a  system  which  provides  the  kinds 
of  protections  that  our  system  does  provide. 

Enforcement  at  times  is  very  difficult,  and  that  strikes  a  balance 
between  direction,  on  the  one  side,  toward  enforcement;  on  the 
other  side,  toward  protection  of  the  rights  of  individuals. 

I  think  we  have,  for  the  most  part,  struck  a  good  balance.  I  think 
the  balance  militates  against  the  mandatory  disclosure  aspect. 

Senator  Specter.  You  think  you  struck  a  good  balance  in  alter- 
native two? 

Mr.  Hetlage.  I  think  alternative  two  was  certainly  a  better  bal- 
ance than  alternative  three.  I  am  reasonably,  but  not  very  comfort- 
able with  alternative  three,  and  alternative  four  I  have  other  prob- 
lems with  for  the  reasons  stated. 

Senator  Specter.  Well,  would  anybody  else  like  to  vote  on  selec- 
tion of  alternatives  one,  two,  three,  and  four?  Mr.  Bloom,  would 
you  like  to  as  your  final  comment? 

Mr.  Bloom.  Well,  interestingly,  both  the  Philadelphia  and  Penn- 
sylvania Bars  were  proponents  of  alternative  two — the  Commis- 
sion's original  recommendation — and  spoke  in  favor  of  them  at  the 
annual  and  midyear  meetings. 

Senator  Specter.  They  would  have  preferred  that  the  Kutak 
commission's  original  recommendation  be  adopted? 

Mr.  Bloom.  No.  Both  association's  preferred  the  commission's 
original  recommendation.  However,  I  would  suggest  to  the  Chair 
that  a  fundamental  difference  and  a  great  difficulty  with  S.  485  is 
that  whereas  both  alternatives  one  and  two  were  standards  of 
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ethics  promulgated  by  lawyers  in  their  self-regulatory  effort  for 
lawyers,  alternative  four  is  a  possibly  unconstitutional  legislative 
encroachment  which  raises  other  important  issues. 

Accordingly,  I  join  with  Mr.  Hetlage  in  his  evaluation  as  between 
the  four  choices. 

Senator  Specter.  Mr.  Burns,  would  you  care  to  vote? 

Mr.  Burns.  I  would  like  to  first  thank  you  for  giving  me  the  op- 
portunity to  achieve  a  great  aspiration,  and  that  is  to  vote  in  these 
Halls. 

[Laughter.] 

Mr.  Burns.  Before  casting  my  vote,  I  want  to  make  this  point, 
Senator.  You  are  familiar  with  the  0PM  case,  and  I  postulate 

Senator  Specter.  I  do  not  know  that  I  am,  but  I  have  read  about 
it  in  the  Times. 

Mr.  Burns.  Right.  Well,  the  0PM  case  would  have  been  a  differ- 
ent case  had  0PM  been  a  public  company.  I  think  had  0PM  been  a 
public  company,  the  law  as  it  exists  today,  in  my  judgment,  would 
have  required  disclosure. 

It  is  my  view,  and  I  guess  one  can  extract  this  from  my  previous 
remarks,  that  the  time  has  come  for  us  to  stand  up  and  restore 
public  confidence  in  what  we  who  are  tilling  in  the  vineyards  of 
the  law  everyday  are  doing. 

Therefore,  I  think  a  tailored  bill,  a  carefully  sculpted  bill,  one 
which  is  written  after  thorough  and  comprehensive  study,  which 
requires  mandatory  disclosure  and,  in  limited  circumstances, 
makes  it  a  crime,  would  be  a  very  salutory  thing  at  this  stage  of 
the  proceedings  in  this  Nation. 

Senator  Specter.  Thank  you  very  much. 

The  hearing  is  adjourned. 

[Whereupon,  at  11:48  a.m.,  the  subcommittee  was  adjourned.] 
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APPENDIX 


STATEMENT  OF  ALAN  B.  MORRISON,  DIRECTOR, 
PUBLIC  CITIZEN  LITIGATION  GROUP,  SUBMITTED  TO  THE 
SUBCOMMITTEE  ON  CRIMINAL  LAW  OF  THE  COMMITTEE  ON 
THE  JUDICIARY,  UNITED  STATES  SENATE 

S.485,  the  Lawyers'  Duty  of  Disclosure  Act  of  1983,  repre- 
sents an  important  recognition  that  the  people  of  the  United 
States  have  a  vital  interest  in  the  degree  to  which  lawyers  are 
required  to  disclose  criminal  and  other  wrongful  conduct.   While 
I  fully  agree  that  the  bill  addresses  a  matter  of  great  concern, 
I  cannot  support  the  method  of  achieving  the  end  of  increased 
disclosure  by  making  the  failure  to  disclose  a  federal  criminal 
offense..   On  the  other  hand,  it  is  not  necessary  to  abandon  the 
notion  that  increased  disclosure  is  desirable  simply  because 
one  reaches  the  conclusion  that  the  criminal  law  is  not  the 
appropriate  means  to  bring  about  needed  reforms. 

The  single  most  important  aspect  of  S.485  is  a  recognition 
that  lawyers'  disclosure  is  too  important  a  matter  to  be  left 
to  lawyers  and  judges.   The  question  of  what  the  duty  of  a  lawyer 
to  disclose  should  be  is  not  simply  a  question  of  ethics  for 
lawyers  alone,  but  rather  raises  the  question  of  how  the  interests 
should  be  balanced  between  the  needs  of  clients  for  confidenti- 
ality when  they  speak  to  their  lawyers  in  private,  against  the 
need  of  the  potential  or  actual  victims  of  criminal  or  other 
wrongful  activity  to  be  protected  by  requiring  lawyer  disclosure. 
It  is  obvious  that  there  are  valid  interests  on  both  sides,  and 
the  first  but  often  unasked  question  is,  who  should  strike  the 
appropriate  balance?   Until  now,  private  attorneys,  through  the 
American  Bar  Association  and  state  bars,  have  proposed  rules  to 
state  supreme  court  judges  who  have  adopted  these  proposals, 
virtually  without  change,  in  the  Codes  of  Professional  Re- 
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sponsibility  now  existing  in  the  various  states.   The  problem 
is  that  judges  are  not  elected  in  most  jurisdictions,  or  if 
they  are  elected,  they  are  chosen  for  their  judicial  wisdom, 
not  for  their  ability  to  balance  the  various  competing  interests 
of  the  public.   Thus,  S.485  represents  perhaps  the  first  recogni- 
tion that  the  elected  representatives  of  the  public  are  the 
appropriate  body  to  strike  the  balance  in  this  very  delicate 
area. 

As  for  the  substance  of  the  disclosure  issue,  everyone 
agrees  that  lawyers  should  not  themselves  make  misrepresenta- 
tions, destroy  evidence,  suggest  perjury  to  a  client,  or  pay  a 
witness  for  the  other  side  to  leave  the  country  in  order  to  be 
unavailable  for  trial.   All  of  those  activities  are  properly 
considered  to  be  outside  the  rules  of  the  adversary  system,  and 
indeed  outside  the  protection  of  the  right  to  counsel  afforded 
by  the  Sixth  Amendment  to  the  Constitution.   The  reason  for  that 
is  that  there  is  a  strong  public  policy  against  each  of  those 
types  of  conduct,  and  whatever  duty  a  lawyer  may  have  to  his  or 
her  client  is  overridden  by  those  public  policies.   The  question 
then  becomes,  what  about  other  situations  in  which  a  similar, 
but  slightly  different  balance  must  be  struck?   In  my  view,  it 
is  just  as  appropriate  for  the  legislature  to  make  declarations 
of  public  policy  for  those  other  areas,  as  it  was  for  the  norms 
listed  above  to  which  all  members  of  the  bar  subscribe. 

The  next  question  to  be  faced  by  the  Committee  is  whether 
federal  or  state  legislation  is  more  appropriate.   In  that 
regard  it  should  be  noted  that  most  disclosure  questions  arise 
in  situations  in  which  there  is  little  if  any  direct  federal 
substantive  interest,  thereby  suggesting  that  the  matter  is  one 
which  ought  to  be  left  to  the  states  in  the  first  instance. 
Even  in  the  federal  courts,  where  the  federal  interest  is 
stronger,  there  has  not  yet  been  a  demonstrated  need  for  an  all- 
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encompassing  federal  solution.   Moreover,  to  date  there  has  been 
no  demonstrated  need  for  making  the  failure  to  disclose  a 
criminal  violation,  and  no  such  law  should  be  enacted  until 
lawyers  have  been  shown  to  be  unwilling  to  make  the  required 
disclosure  when  directed  to  do  so  by  their  codes  of  ethics.   How- 
ever, it  might  be  appropriate  for  this  Committee  to  issue  a  re- 
port calling  upon  the  states  to  review  their  various  disclosure 
rules  to  determine  whether  the  public  interest  is  being  adequately 
protected  under  the  present  rules  or  proposed  changes. 

Several  other  points  are  also  worth  noting.   The  prohibitions 
of  S.485  apply  to  all  crimes,  including  both  federal  and  state. 
But  all  crimes  are  not  equal,  not  even  all  federal  crimes.   Thus, 
it  may  be  a  federal  offense  both  to  illegally  park  on  the  Mall 
and  to  kidnap  infants,  but  the  duty  to  disclose  should  obviously 
be  different  in  those  two  situations.   Rather  than  a  strict 
criminal  violation  test,  the  focus  more  properly  ought  to  be  on 
the  prevention  of  harm.   Moreover,  the  criminal/civil  dividing 
line  fails  to  provide  enough  protection  in  some  instances  since 
a  lawyer  may  know  that  defective  products  are  going  on  the  market, 
which  are  likely  to  cause  serious  injuries  to  children,  yet 
their  sale  might  not  constitute  a  criminal  offense.   There 
seems  no  good  policy  reason  to  exclude  the  duty  of  disclosure 
in  such  circumstances,  and  by  focusing  on  the  prevention  of 
harm  over  the  detection  of  crime,  a  more  appropriate  balance 
can  be  struck. 

I  have  one  final  thought  for  consideration  by  the  Committee. 
There  is  a  real  question  today  of  whether  there  should  be  a 
separate  code  of  ethics  for  the  federal  courts,  which  now 
currently  use  the  American  Bar  Association's  code.   I  suggest 
that  this  proposal  ought  to  be  given  serious  consideration  for 
several  reasons.   First,  the  ABA  code  was  drafted  entirely  by 
lawyers,  and  therefore  a  pro  -forma,  automatic  adoption  of  it 
by  the  federal  judiciary  seems  an  undue  abdication  of  responsi- 
bility.  Second,  there  is  no  longer  a  single  ABA  code  applicable 
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everywhere  because  many  states  have  adopted  significant  amend- 
ments to  it.   Third,  the  ABA  has  tentatively  adopted,  and  is 
expected  to  finally  approve  in  August,  a  wholly  revised  format 
suggested  by  the  Commission  headed  by  the  late  Robert  Kutak. 
Unlike  the  predecessor  code  adopted  in  1969,  it  is  virtually 
certain  that  few  states  will  adopt  this  new  code  word  for  word, 
and  thus  the  current  divergences  will  increase  in  the  future. 

Finally,  and  perhaps  most  important  of  all,  there  is  no 
reason  for  federal  judges  to  accept  the  judgment  made  by  either 
the  ABA  or  state  judges  on  what  the  proper  standards  are  for 
conduct  in  the  federal  courts.   This  is  particularly  so  since 
the  subject  of  disclosure  is  being  so  widely  debated  and  is 
almost  certain  to  produce  different  results  in  different  states. 
Beyond  the  disclosure  issue,  there  is  another  area  with  a 
paramount  federal  concern:   the  so-called  revolving  door  ques- 
tion.  Thus,  the  question  of  how  far  to  extend  the  disqualifica- 
tion of  former  government  attorneys  is  a  matter  v;hich  will  have 
the  most  serious  consequences  for  persons  presently  in,  or  about 
to  enter,  federal  service,  as  well  as  affect  the  independent 
interest  that  the  government  has  in  recruiting  high  caliber 
attorneys.   It  is  difficult  to  understand  the  basis  upon  which 
state  courts  ought  to  issue  rules  which  decide  how  the  balance 
should  be  struck  on  problems  of  the  revolving  door. 

Nearly  fifty  years  ago  the  Congress  abandoned  the  notion 
that  procedural  rules  in  the  -federal  courts  ought  to  be  governed 
by  state  law,  and  it  has  largely  abandoned  the  idea  that  rules 
of  evidence  from  the  state  courts  should  be  accorded  similar 
sanctity.   The  next  question  is  whether  rules  of  lawyers'  con- 
duct in  federal  courts  ought  to  be  subjected  to  a  uniform  national 
rule,  recognizing  the  important  federal  interests  at  stake,  or 
should  continue  to  be  subject  to  the  myriad  of  state  rules  which 
may  or  may  not  balance  the  respective  interests  in  the  way  that 
the  federal  system  would  do.   I  suggest  that  that  is  an  appro- 
priate matter  for  further  consideration  of  this  Committee. 
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April  21,  1983 


Honorable  Arlen  Specter 
Room  331,  Hart  Building 
Washington,  DC  20510 

Re:   The  Lawyer's  Duty  of  Disclosure  Act  of  1983 

Dear  Senator  Specter: 

On  behalf  of  the  Philadelphia  Bar  Association,  we 
formally  submit  to  you  the  Resolution  approved  by  both  our 
Cabinet  and  our  Chancellor  which  Resolution  will  be  sub- 
mitted to  the  Association's  Board  of  Governors  at  its  next 
scheduled  meeting  on  April  28,  1983  (at  5:00  p.m.)   Accom- 
panying the  Resolution  is  an  Evaluation  of  Senate  Bill  485 
which  is  an  integral  part  of  the  Resolution.   The  Philadelphia 
Bar  Association's  proposed  testimony  before  your  Subcommittee 
on  the  morning  of  April  28,  1983  will  be  fully  consistent 
with  this  Evaluation. 

Mary  Louise  Westmoreland,  Judiciary  Staff  Council 
Hearings  Coordinator,  has  suggested  that  I  provide  you  with 
a  brief  biographical  background.   I  am  a  trial  lawyer  and  a 
partner  in  the  law  firm  of  Cohen,  Shapiro,  Polisher,  Shiekman 
&  Cohen  having  joined  the  firm  in  January  of  1982.   Prior 
to  that  time,  I  was  a  principal  and  the  managing  partner  of 
a  six-lawyer  firm. 

I  served  first  as  Vice-Chairperson  and  then  as  Chair- 
person of  the  Committee  on  Professional  Responsibility  of 
the  Philadelphia  Bar  Association  and  also  chaired  the  Special 
Committee  and  was  the  primary  collator  and  author  of  the 
"Evaluation  and  Report  of  the  Philadelphia  Bar  Association 
Concerning  the  Proposed  Final  Draft  of  the  Model  Rules  of 
Professional  Conduct",  dated  May  27,  1982.   I  served  as  the 
spokesperson  for  the  Association  on  the  Kutak  Report  for 
the  last  two  years  and  participated  at  each  of  the  last  two 
debates  of  the  American  Bar  Association  concerning  the 
Proposed  Model  Rules  of  Professional  Conduct. 

I  am  an  elected  member  of  the  Board  of  Governors  of 
the  Philadelphia  Bar  Association  and  will  commence  service 
as  an  elected  member  of  the  House  of  Delegates  of  the 
Pennsylvania  Bar  Association  in  early  May  of  this  year. 

For  your  further  information,  I  have  attached  a  copy 
of  my  most  recent  resume. 

On  behalf  of  the  Association,  we  sincerely  appreciate 
the  opportunity  to  testify  concerning  this  proposed  legislation. 
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We  look  forward  to  the  opportunity  to  appear  before 
you  and  the  Senate  Judiciary  Subcommittee  and  to  share  our 
comments  and  observations  with  you.  I  remain 


Sincerely, 


MICHAEL  A.  BLOOM 


pdh  I 

Enclosure  | 

cc:   Howard  Gittis,  Esquire,  Chancellor,  , 
Philadelphia  Bar  Association 
Mr.  Kenneth  Shear,  Executive  Director, 

Philadelphia  Bar  Association 

Ms.  Mary  Louise  Westmoreland  (with  enclosure)  ' 

I 

RESOLUTION  ] 

WHEREAS,  there  is  presently  pending  before  the  United 
States  Senate,  Senate  Bill  485  introduced  by  the  Honorable 
Arlen  Specter,  entitled  the  "Lawyer's  Duty  of  Disclosure 
Act  of  1983"; 

WHEREAS,  the  proposed  legislation  would  amend  Title 

18,  United  States  Code,  Chapter  63  (the  "Mail  Fraud  Act")  i 

i 
to  add  Section  1344  which  states: 

I 

"SEC.  1344.   AN  ATTORNEY  ! 

t 

"(a)(1)  who  has  in  the  course  of  repre- 
senting a  client  placed  in  any  post  office  or 

authorized  depository  for  mail  documents  that  I 

the  attorney  prepared  or  any  other  matter  or 
thing  whatever  to  be  sent  or  delivered  that 

could  enable  or  assist  the  client  to  commit  a  i 

criminal  or  fraudulent  act,  or 

"(2)  who  has  prepared  documents  for  or  . 

who  has  otherwise  been  instrumental  in  assist-  I 

ing  a  client  who  has  placed  in  any  post  office  ! 

or  authorized  depository  for  mail  any  matter  or  , 

thing  whatever  to  be  sent  or  delivered  in  j 
furtherance  of  a  criminal  or  fraudulent  scheme 
and  who 

"(b)(1)  upon  discovering  that  his  client 
intends  to  commit  a  criminal  or  fraudulent  act 

fails  to  ma)ce  timely  disclosure  to  federal  law  I 

enforcement  authorities  of  such  intended  conduct  i 

in  order  to  prevent  such  conduct,  or 

"(2)  upon  discovering  that  his  client  has  j 

committed  a  criminal  or  fraudulent  act  fails  to  ] 

make  timely  disclosure  to  federal  law  enforce- 
ment authorities  of  his  knowledge  regarding  such  ( 
conduct  in  order  to  mitigate  the  consequences 
of  his  client's  criminal  or  fraudulent  act  in 
the  furtherance  of  which  the  attorney's  services 
were  used  shall  be  fined  not  more  than  $5,000 
or  imprisoned  not  more  than  1  year  or  both." 
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WHEREAS,  hearings  are  to  be  held  by  a  Senate  subcommittee 
of  the  Senate  Committee  on  the  Judiciary  on  April  28,  1983; 

WHEREAS,  the  Board  of  Governors  of  the  Philadelphia 
Bar  has  carefully  evaluated  this  proposed  legislation. 

BE  IT  THEREFORE  RESOLVED  THAT: 

For  the  reasons  set  forth  in  the  legislative  evaluation, 
which  is  attached  hereto  and  incorporated  herein,  the  Board 
of  Governors  of  the  Philadelphia  Bar  Association  opposes  in 
its  entirety  the  enactment  of  this  proposed  legislation. 

The  Board  of  Governors  further  authorizes  its  Chancellor 
to  communicate  this  position  to  the  appropriate  Senate 
subcommittee  and  to  other  interested  persons. 

EVALUATION  OF  THE 
"LAWYER'S  DUTY  OF  DISCLOSURE  ACT  OF  1983" 

The  Philadelphia  Bar  Association,  through  a  special 
Subcommittee  of  its  Committee  on  Professional  Responsibility 
has  carefully  reviewed  and  evaluated  United  States  Senate  Bill 
485,  entitled  the  "Lawyer's  Duty  of  Disclosure  Act  of  1983" 
which  was  introduced  in  the  United  States  Senate  by  the 
Honorable  Arlen  Specter  of  Pennsylvania. 

This  statute  proposes  to  amend  the  Mail  Fraud  Act  (18 
U.S.C.  §1341  et  seq. )  by  adding  a  new  section,  §1344,  which 
would  provide  as  follows: 

"SEC.  1344.   AN  ATTORNEY 

"(a)(1)  who  has  in  the  course  of  repre- 
senting a  client  placed  in  any  post  office  or 
authorized  depository  for  mail  documents  that 
the  attorney  prepared  or  any  other  matter  or 
thing  whatever  to  be  sent  or  delivered  that 
could  enable  or  assist  the  client  to  commit  a 
criminal  or  fraudulent  act,  or 

"(2)  who  has  prepared  documents  for  or 
who  has  otherwise  been  instrumental  in  assist- 
ing a  client  who  has  placed  in  any  post  office 
or  authorized  depository  for  mail  any  matter  or 
thing  whatever  to  be  sent  or  delivered  in 
furtherance  of  a  criminal  or  fraudulent  scheme 
and  who 
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"(b)(1)  upon  discovering  that  his  client 
intends  to  commit  a  criminal  or  fraudulent  act 
fails  to  make  timely  disclosure  to  federal  law 
enforcement  authorities  of  such  intended  conduct 
in  order  to  prevent  such  conduct,  or 

"(2)  upon  discovering  that  his  client  has 
committed  a  criminal  or  fraudulent  act  fails  to 
make  timely  disclosure  to  federal  law  enforce- 
ment authorities  of  his  knowledge  regarding  such 
conduct  in  order  the  mitigate  the  consequences 
of  his  client's  criminal  or  fraudulent  act  in 
the  furtherance  of  which  the  attorney's  services 
were  used  shall  be  fined  not  more  than  $5,000 
or  imprisoned  not  more  than  1  year  or  both." 

We  believe  it  is  useful  to  discuss  the  statute  by  sub- 
section in  order  to  realize  the  full  impact  of  each  sub-section. 

In  Subsection  (a)(1),  the  proposed  statute  would  make  it 
a  predicate  of  the  crime  for  an  attorney  to  place  documents  in 
the  mail  "that  could  enable  or  assist  the  client  to  commit  a 
criminal  or  fraudulent  act..."   Use  of  the  phrase  "could 
enable  or  assist"  in  this  subsection  may  well  be  unconstitu- 
tional in  and  of  itself  because  it  excludes  the  requisite 
element  of  scienter,  an  element  found  in  Section  1341  of  the 
Mail  Fraud  Act  and  also  found  in  18  U.S.C.  §2  (Principals),  §3 
(Accessory  after  the  fact)  and  §4  (Misprision  of  felony).  The 
absence  of  this  fundamental  principle  of  criminal  responsibility 
would  make  an  attorney  strictly  liable  for  the  criminal  and 
civil  misconduct  of  a  client.   Moreover,  it  would  subject  an 
attorney  to  criminal  liability  merely  for  placing  a  client  in 
a  position  where  the  client  could  independently  misutilize 
valid  documents  to  commit  a  criminal  or  civil  wrong. 

Subsection  (a)(2)  would  make  it  a  crime  for  an  attorney 
to  utilize  the  mails  to  transmit  documents  or  to  otherwise 
"assist"  a  client  in  the  client's  independent  furtherance  of 
a  criminal  or  fraudulent  scheme.   Similarly,  Subsection  (a)(2) 
suffers  from  the  same  unconstitutional  defect  as  Subsection 
(a)(1). 

Subsections  (b)(1)  and  (b)(2)  each  would  require  an 
attorney  who  has  discovered  that  his  client  either  intends 
to  commit  or  has  committed  a  criminal  or  fraudulent  act  to 
make  timely  disclosure  of  such  intended  or  past  conduct  to 
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federal  law  enforcement  authorities.   An  attorney's  failure 
to  do  so  would  subject  the  attorney  to  a  fine  of  not  more 
than  $5,000  or  imprisonment  for  a  period  of  not  more  than 
one  year,  or  both.   These  two  Subsections  represent  a  frontal 
assault  on  the  fundamental  right  of  all  citizens  to  counsel 
which  has  been  guaranteed  to  them  by  the  6th  and  14th  Amend- 
ments of  the  United  States  Constitution.   The  controlling 
principle  of  the  client-attorney  relationship  is  the  client's 
right,  freedom  and  ability  to  make  full  and  complete  dis- 
closure to  the  client's  attorney.   The  effect  of  this  proposed 
legislation  will  be  to  so  chill  and  impair  a  client's 
ability  to  make  full  disclosure  to  counsel  that  it  will 
destroy  the  relationship  and,  as  a  result,  the  right  to 
counsel  altogether.  .The  victims  of  the  operation  of  this 
statute,  if  adopted,  will  be  the  citizens  of  the  United 
States  whose  constitutional  right  to  counsel  will  be  jeopar- 
dized seriously,  if  not  destroyed  entirely. 

Subsections  (b)(1)  and  (b)(2),  if  enacted,  would  destroy 
the  client-attorney  relationship. which  protects  the  citizen's 
right  of  confidentiality.   This  rule  of  confidentiality 
applies  not  only  to  matters  communicated  in  confidence  by 
the  citizen,  but  also  to  all  information  relating  to  the 

citizen's  representation  by  counsel,  whatever  their  source. 
This  concept  of  confidentiality  has  its  roots  in  two 

related  bodies  of  law.   The  client-attorney  privilege  has 

existed  as  a  rule  of  evidence  for  hundreds  of  years  in  our 

common  law.   The  rule  of  confidentiality  similarly  has 

existed  in  the  Ethical  Rules  which  have  governed  the  legal 

profession  from  its  inception  in  the  United  States. 

As  to  the  former,  the  proposed  statute  would  destroy 

the  protective  evidentiary  privilege  first,  by  requiring  an 

attorney  to  make  disclosure  of  client  confidences  and  secrets 

and  second,  by  exp'osing  the  attorney  to  being  called  as  a 

witness  to  testify  against  the  attorney's  own  client  in 

connection  with  such  alleged  criminal  or  fraudulent  acts. 
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The  ethical  rule  of  confidentiality  similarly  would  be 
destroyed  by  the  statute.   Moreover,  Federal  legislation  of 
attorneys  in  this  area  may  violate  the  Constitutional  principle 
of  separation  of  powers  which  grants  exclusive  jurisdiction 
to  govern  the  ethical  conduct  of  attorneys  to  the  judicial 
branch  of  government. 

To  make  matters  worse,  the  statute  suffers  from  serious 
drafting  problems.   Subsection  (b)(1)  can  be  read  to  give 
rise  to  an  independent  prosecutable  act  (i.e.  failure  to 
make  timely  disclosure  upon  an  attorney's  discovering  that 
his  client  intends  to  commit  a  criminal  or  fraudulent  act) 
without  any  nexus  to  the  use  of  the  mails. 

Additionally,  this  statute  is  specifically  limited  to 
attorneys.   It  does  not  propose  to  establish  criminal  re- 
sponsibility for  any  other  citizen  or  group  of  citizens.  If 
the  purpose  of  this  statute  was  to  eliminate  a  perceived 
evil  in  the  name  of  protecting  society,  then  the  proposed 
statute  should  govern  the  conduct  of  all  citizens. 

In  Senator  Specter's  legislative  remarks  of  February  16, 
1983  which  accompanied  his  introduction  of  this  bill,  the 
Senator  quoted  from  a  portion  of  the  preamble  to  the  final 
draft  of  the  Proposed  Model  Rules  of  Professional  Conduct 
authored  by  the  American  Bar  Association  Commission  on  the 
Evaluation  of  Professional  Standards.   That  same  preamble 
also  states: 

"An  independent  legal  profession  is  an 
importance  force  in  preserving  government  under 
law,  for  abuse  of  legal  authority  is  more  readily 
challenged  by  a  profession  whose  members  are  not 
dependent  on  government  for  the  right  to  practice." 

Any  statute  that  legislates  a  "duty"  of  disclosure  is 
an  Orwellian  notion.   While  there  are  limits  to  the  proper 
reach  of  client-attorney  confidentiality,  the  future  viability 
of  both  our  Constitution  and  our  individual  freedom  requires 
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that  those  limits  continue  to  be  determined  and  enforced 
by  the  individual  and  collective  conscience  of  lawyers 
who  have  been  especially  trained  in  the  Constitution, 
ethics,  and  the  law. 

CONCLUSION; 

We  perceive  that  this  proposed  legislation  strikes  at 
the  very  heart  of  a  citizen's  right  to  counsel.   This  funda- 
mental right  is  established  and  protected  by  the  Bill  of 
Rights  of  the  United  States  Constitution.   A  distinction 
between  a  free  society  and  a  totalitarian  society  is  the 
right  of  each  citizen  to  communicate  with  his  fellow  citizens 
freely  and  without  fear.   The  prospect  of  a  society  which 
would  require  all  citizens,  or  any  segment  of  the  citizenry, 
to  report  on  the  conduct  or  suspected  conduct  of  their 
fellow  citizens  cannot  be  tolerated  in  a  democratic  society. 
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